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ITEM 1.01 ENTRY INTO A MATERIAL DEFINITIVE AGREEMENT

On October 4, 2004, Office Depot, Inc. (the “Company”) and Mr. Neil R. Austrian entered into a letter agreement (the “Agreement”) pursuant to which Mr.
Austrian will serve as the interim Chairman and Chief Executive Officer of the Company until the Company hires a new, permanent Chairman and Chief
Executive Officer. The Agreement provides that Mr. Austrian shall receive a monthly salary of $170,000. In the event a new Chairman and Chief Executive
Officer is hired in less than six months, Mr. Austrian is entitled to minimum compensation equal to six months salary. In addition, effective on October 5, 2004,
Mr. Austrian shall receive an award of restricted stock under the Company’s Long-Term Equity Incentive Plan (see Exhibit 10.1 to the Proxy Statement for the
Company’s 1997 Annual Meeting of Stockholders). The restricted stock award shall consist of $1 million worth of the Company’s stock valued as of the close of
business on October 5, 2004 and shall fully vest upon the third anniversary of the award date provided that certain conditions are met, which conditions are set
forth in the Agreement attached hereto as Exhibit 10.1 and incorporated by reference herein. Mr. Austrian’s restricted stock award shall vest immediately upon
(i) Mr. Austrian’s not being re-elected to the Board, (ii) Mr. Austrian being removed from his position as Chief Executive Officer other than for “good cause” (as
defined in the Agreement), or (iii) a “change in control” (as defined in the Agreement) of the Company.

Mr. Austrian has been a member of the Company’s Board of Directors since 1998 and is currently the Chairman of the Board’s Finance Committee. During the
term of the Agreement, however, Mr. Austrian’s membership on committees of the Board of Directors shall be suspended, but he will continue to serve as a
member of the Board of Directors.

Attached hereto as Exhibit 10.1 and incorporated by reference herein is a copy of the Letter Agreement between the Company and Mr. Austrian.

ITEM 5.02 DEPARTURE OF DIRECTORS OR PRINCIPAL OFFICERS; ELECTION OF DIRECTORS; APPOINTMENT OF PRINCIPAL OFFICERS

(b) On October 4, 2004, Mr. Bruce Nelson resigned as Chairman and Chief Executive Officer of the Company. A news release, issued on October 4, 2004,
announced Mr. Nelson’s resignation.

(c) Neil R. Austrian, 64, a member of the Board of Directors and Chairman of the Finance Committee has agreed to serve as the interim Chairman of the Board
and Chief Executive Officer of the Company until the Company hires a permanent replacement. The terms of Mr. Austrian’s employment shall be governed by
the Agreement described in Item 1.01 above. Prior to serving as a member of the Board of Directors for the Company, Mr. Austrian was the President and Chief
Operating Officer of the National Football League from 1991 to 1999. In addition, Mr. Austrian has served in a variety of other capacities, including managing
director of Dillon, Read & Co. and Chairman and Chief Executive Officer of Showtime/The Movie Channel joint venture.

Attached hereto as Exhibit 99.1 and incorporated by reference herein is a copy of the Company’s announcement regarding Mr. Nelson’s resignation and Mr.
Austrian’s appointment as the interim Chairman and Chief Executive Officer.

ITEM 9.01 FINANCIAL STATEMENTS AND EXHIBITS

   
Exhibit No.

 
Description

10.1
 

Letter Agreement between Office Depot, Inc. and Neil R. Austrian dated October 4,
2004.

   
99.1  News release of Office Depot, Inc. issued on October 4, 2004.
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SIGNATURE

     Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned
thereunto duly authorized.
     
 OFFICE DEPOT, INC.

  

Date: October 4, 2004 By:  /s/ DAVID C. FANNIN   
  David C. Fannin  
  Executive Vice President and General Counsel  
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EXHIBIT 10.1

October 4, 2004

Mr. Neil R. Austrian
Office Depot, Inc.
2200 Old Germantown Road
Delray Beach, FL 33445

Dear Neil:

This letter, when signed by each of us shall constitute the agreement (“Agreement”) between Office Depot, Inc. (“Company”) and yourself (“Executive”) with
regard to your serving as the Chairman and Chief Executive Officer of the Company during the period from today’s date through the arrival of a new, permanent
Chief Executive Officer for the Company. This period is referred to herein as the “Engagement.”

Engagement: Executive has agreed to serve, at the unanimous request of the non-management Directors of the Board of Directors (the “Board”), as Chairman
and Chief Executive Officer (“CEO”) of the Company during the Engagement. During the Engagement, Executive shall devote substantially his full working
time, and his best efforts to performing the duties of CEO of the Company.

During the Engagement, Executive shall have the normal duties, responsibilities and authority attendant to the position of CEO of the Company, subject to the
power of the Board to expand or limit such duties, responsibilities and authority from time to time.

Executive shall be allowed to serve as a director of any company or entity of which he is currently a director, including any non-profit organization (including
trade, civic, educational or charitable organizations). With the prior written approval of the Board, Executive also shall be allowed to serve as (i) a director or
officer of, or (ii) a director of any corporation which is not competing with the Company or any of its Subsidiaries in the office product and office supply
industry, so long as such duties do not materially interfere with the performance of Executive’s duties or responsibilities hereunder.

Executive shall perform Executive’s duties and responsibilities under this Agreement to the best of Executive’s abilities in a diligent, trustworthy, businesslike
and efficient manner.

Either party may terminate the Engagement at any time upon not less than sixty (60) days’ notice to the other, subject to, in the case of a termination by the
Company,
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payment to Executive of the Minimum Compensation referred to in the next section of this Agreement and to the vesting of the Restricted Stock award referred
to below. In the event Executive provides such notice of termination prior to the completion of six months of service under the Engagement (other than in
connection with the assumption of such position by a new CEO, selected by the Board, in which event he shall receive the Minimum Compensation), the
Company shall be obligated to pay Executive only at the monthly rate of compensation referred to below for the number of months during Executive actually
renders services to the Company pursuant to this Agreement.

Cash Compensation: The Company shall pay to Executive for performing his duties hereunder, cash compensation of $170,000 per month. Regardless of the
duration of the Engagement (other than Executive’s resignation as set forth in the preceding section of this Agreement), the total such compensation payable to
Executive shall not be less than six months’ compensation, or $1,020,000 (the “Minimum Compensation”). Executive’s cash compensation shall be payable in
regular installments in accordance with the Company’s general payroll practices and shall be subject to customary withholding for income taxes, FICA and
similar items.

Incentive Compensation, Equity Award: As further compensation to Executive for accepting the position of CEO during the Engagement, and upon the terms
of this Agreement, the Company shall award to Executive, effective on October 5, 2004, as of the market close, an award of “Restricted Stock” under the
Company’s Long-Term Equity Incentive Plan, calculated as follows: The Restricted Stock award (the “Award”) shall consist of that number of shares of the
Company’s stock which results from dividing the sum of $1 million by the closing price of the Company’s stock on October 5, 2004. The restrictions on such
Restricted Stock shall lapse and cease, and the Award shall become 100% vested, (i) upon the third anniversary (the “Vesting Date”) of the Award, provided that
Executive either (a) remains CEO of the Company as of the Vesting Date, or (b) remains a member of the Board of Directors of the Company as of the Vesting
Date, or (ii) upon the occurrence of any of the following events (a) Executive has not been re-elected to the Board prior to the Vesting Date, despite having
offered himself as a candidate for re-election to the Board or (b) Executive has been removed from his position as CEO, other than for “good cause” (defined
below), or (c) a change in control of the Company occurs. As used herein, the term “change in control” shall have the meaning set forth on Attachment A to this
Agreement, which is incorporated by this reference herein and made a part hereof.

If Executive resigns from his position as CEO (other than in connection with the assumption of such position by a new CEO, selected by the Board) or from the
Board, or is removed for good cause from either his position as CEO or from the Board prior to the Vesting Date, then the award of Restricted Stock shall lapse
and be null and void from the date of such resignation or removal for good cause. Good cause shall be established only if a vote of 75% or more of the Directors
of the Company (other than Executive) shall specify the nature of such “good cause” and shall direct that Executive shall be terminated for good cause. As used
herein, the term “good cause” shall mean: conviction of a felony or willful malfeasance or gross negligence in discharging Executive’s duties under this
Agreement, resulting in material harm to the Company.

Other Benefits: In addition to the cash compensation, the Company shall furnish the Executive with the following items (collectively “Benefits”) during the
term of the Engagement:

a) A car allowance of $1,500 per month, for use by Executive in obtaining a suitable vehicle for his use during the Engagement, and for upkeep, insurance,
fuel and similar expenses.

 
b) A suitable furnished apartment, condominium or residence, subject to reasonable approval by Executive, for the use of Executive and his spouse during

the Engagement.
 

c) Use of corporate jet for business travel, and during the Engagement, for commuting between Executive’s Florida residence and his other residences.
When Executive determines in the reasonable exercise of his judgment that his spouse should accompany him (including without limitation when
commuting between residences), then this use shall be permitted.

 



 

The Benefits shall be provided to Executive on a tax “grossed-up” basis. This shall be accomplished by either (at the Company’s option), (a) the Company’s
providing to Executive a Form W-2 which reflects the Company’s payment of the applicable income tax withholdings on the value of the Benefits, or (b) by the
Company’s providing to Executive an additional payment (a “Gross-Up Payment”) in an amount such that after payment by Executive of all taxes (including any
interest or penalties imposed with respect to such taxes), including, without limitation, any income taxes (and any interest and penalties imposed with respect
thereto), including any taxes imposed upon the Gross-Up Payment, Executive shall have received the value of such Benefits, undiminished by the requirement
that he pay any tax on such Benefits.

Benefits; Health & Welfare Plans: Other than the Benefits referred to in the preceding section of this Agreement, Executive shall not participate in any other
benefit plans of the Company. Provided, however, that Executive shall continue to participate in the Company’s stock option plan in his capacity as a member of
the Board of Directors of the Company, to the same extent as he has been participating, and to the same extent as other members of the Board may participate
from time to time.

Business Expenses: The Company shall reimburse Executive for all reasonable expenses incurred by Executive in the course of performing Executive’s duties
under this Agreement that are consistent with the Company’s policies in effect from time to time with respect to travel, entertainment and other business
expenses. Reimbursement shall be subject to the Company’s customary requirements imposed upon executive level employees, with respect to reporting and
documentation of such expenses.

Confidential Information: Executive acknowledges that the information, observations and data obtained by Executive while employed by the Company
concerning the business or affairs of the Company or any subsidiary or affiliate of the Company (“Confidential Information”) is the property of the Company.
Therefore, Executive agrees that Executive shall not disclose to any unauthorized person or use for Executive’s own purposes any Confidential Information
without the prior written consent of the Board of Directors, unless and to the extent that the aforementioned matters become generally known to and available for
use by the public other than as a result of Executive’s acts or omissions. Executive shall deliver to the Company at the termination of the Employment Term, or at
any other time the Company may request, all memoranda, notes, plans, records, reports, computer tapes, printouts and software and other documents and data
(and copies thereof) in any form or medium relating to the Confidential Information, or the business of the Company or any subsidiary or affiliate of the
Company that Executive may then possess or have under Executive’s control.

Suspension of Committee Memberships: During the Engagement, Executive shall continue to serve as a member of the Board of Directors of the Company,
subject to the requirement that he stand for re-election at each Annual Meeting of Shareholders of the Company. During the Engagement, Executive’s
membership on all Board committees on which he currently serves shall be suspended. However, in his capacity as CEO, he shall be allowed to attend any and
all meetings of Board committees ex officio.

Miscellaneous Provisions:

a) Severability. Whenever possible, each provision of this Agreement shall be interpreted in such manner as to be effective and valid under applicable law,
but if any provision of this Agreement is held to be invalid, illegal or unenforceable in any respect under any applicable law or rule in any jurisdiction,
such invalidity, illegality or unenforceability shall not affect any other provision or any other jurisdiction, but this Agreement shall be reformed,
construed and enforced in such jurisdiction as if such invalid, illegal or unenforceable provision had never been contained herein.

 
b) Complete Agreement. This Agreement constitutes the complete agreement and understanding among the parties and supersedes and preempts any prior

understandings, agreements or representations by or among the parties, written or oral, which may have related to the subject matter hereof in any way.
 

c) Construction. The language used in this Agreement shall be deemed to be the language chosen by the parties hereto to express their mutual intent, and no
rule of strict construction shall be applied against any party.

 



 

d) Successors and Assigns. This Agreement is intended to bind and inure to the benefit of and be enforceable by Executive, the Company and their
respective heirs, successors and permitted assigns, except that Executive may not assign Executive’s rights or delegate Executive’s obligations hereunder
without the prior written consent of the Company.

 
e) Assignment by the Company. This Agreement shall not be assignable by the Company except to a successor of the Company (whether direct or indirect,

by purchase, merger, consolidation or otherwise) to all or substantially all of the business and/or assets of the Company, which successor shall be required
to perform this Agreement in the same manner and to the same extent that the Company would be required to perform it if no such succession had taken
place.

 
f) Choice of Law. All issues and questions concerning the construction, validity, enforcement and interpretation of this Agreement hereto shall be governed

by, and construed in accordance with, the laws of the State of Florida, without giving effect to any choice of law or conflict of law rules or provisions
(whether of the State of Florida or any other jurisdiction) that would cause the application of the laws of any jurisdiction other than the State of Florida.

 
g) Amendment and Waiver. The provisions of this Agreement may be amended or waived only with the prior written consent of the Company and

Executive, and no course of conduct or failure or delay in enforcing the provisions of this Agreement shall affect the validity, binding effect or
enforceability of this Agreement.

Neil, if you will please countersign a copy of this Letter Agreement, it will constitute the terms of the Engagement of you as interim Chairman and CEO of the
Company upon the terms herein.

Sincerely,

/s/ Lee A. Ault III

Lee A. Ault III

Chairman, Compensation Committee
Office Depot, Inc.

This Letter Agreement is agreed to:

/s/ Neil R. Austrian

Neil R. Austrian

Date: October 4, 2004

 



 

Attachment A

Definition of Change in Control

(a) The acquisition by any individual, entity or group (within the meaning of Section 13(d)(3) or 14(d)(2) of the Securities Exchange Act of 1934, as amended
(the “Exchange Act”)) (a “Person”) of beneficial ownership of 20% or more of either (i) the then-outstanding shares of common stock of the Company (the
“Outstanding Company Common Stock”) or (ii) the combined voting power of the then-outstanding voting securities of the Company entitled to vote generally
in the election of directors (the “Outstanding Company Voting Securities”).

(b) Individuals who, as of the date hereof, constitute the Board (the “Incumbent Board”) cease for any reason to constitute at least a majority of the Board;
provided, however, that any individual becoming a director subsequent to the date hereof whose election, or nomination for election by the Company’s
shareholders, was approved by a vote of at least a majority of the directors then comprising the Incumbent Board shall be considered as though such individual
were a member of the Incumbent Board, but excluding, for this purpose, any such individual whose initial assumption of office occurs as a result of an actual or
threatened election contest with respect to the election or removal of directors or other actual or threatened solicitation of proxies or consents by or on behalf of a
Person other than the Board; or

(c) Consummation of a reorganization, merger or consolidation or sale or other disposition of all or substantially all of the assets of the Company (a “Business
Combination”), in each case, unless, following such Business Combination, (i) all or substantially all of the individuals and entities who were the beneficial
owners, respectively, of the Outstanding Company Common Stock and Outstanding Company Voting Securities immediately prior to such Business Combination
beneficially own, directly or indirectly, more than 60% of, respectively, the then-outstanding shares of common stock and the combined voting power of the then
outstanding voting securities entitled to vote generally in the election of directors, as the case may be, of the corporation resulting from such Business
Combination (including, without limitation, a corporation which as a result of such transaction owns the Company or all or substantially all of the Company’s
assets either directly or through one or more subsidiaries) in substantially the same proportions as their ownership, immediately prior to such Business
Combination of the Outstanding Company Common Stock and Outstanding Company Voting Securities, as the case may be, (ii) no Person (excluding any
corporation resulting from such Business Combination or any employee benefit plan (or related trust) of the Company or such corporation resulting from such
Business Combination) beneficially owns, directly or indirectly, 20% or more of, respectively, the then-outstanding shares of common stock of the corporation
resulting from such Business Combination, or the combined voting power of the then-outstanding voting securities of such corporation except to the extent that
such ownership existed prior to the Business Combination and (iii) at least a majority of the members of the board of directors of the corporation resulting from
such Business Combination were members of the Incumbent Board at the time of the execution of the initial agreement, or of the action of the Board, providing
for such Business Combination; or

(d) Approval by the shareholders of the Company of a complete liquidation or dissolution of the Company.

 



 

EXHIBIT 99.1

News Release

CONTACTS:
Sean McHugh
Investor Relations
561/438-0385
smchugh@officedepot.com

Brian Levine
Public Relations
561/438-2895
blevine@officedepot.com

OFFICE DEPOT ANNOUNCES DEPARTURE OF CHAIRMAN AND CEO BRUCE NELSON;
NAMES NEIL R. AUSTRIAN AS INTERIM CHAIRMAN AND CHIEF EXECUTIVE OFFICER

• Austrian, Former NFL President And Dillon Read Executive, Has Served As ODP Director And Chair of Finance Committee; Served On Viking
Office Products Board Beginning In 1988

 
• Heidrick & Struggles Engaged by the Board to Conduct Search for Permanent Replacement

 
• Company Committed to Continue Growth Initiatives and Improving Financial Performance

Delray Beach, Fla., October 4, 2004 – Office Depot, Inc. (NYSE: ODP) announced today that Bruce Nelson, Chairman and Chief Executive Officer, has
resigned from the Company by mutual agreement with the Board of Directors. Neil R. Austrian, 64, a veteran member of the Office Depot Board of Directors
and Chairman of the Finance Committee, will serve as Interim Chairman and Chief Executive, while the Board conducts a search for a permanent replacement.
Heidrick & Struggles has been retained to assist in the search.

Austrian, who will relocate from Connecticut to Florida, has been a member of the Board of Office Depot, Inc. since the 1998 merger between Office Depot and
Viking Office Products, where he had been a board member since 1988. Austrian has an extensive list of business accomplishments. From 1991 to
December 1999, he served as President and Chief Operating Officer of the National Football League. At the NFL, he had executive responsibility for all
operating departments and business entities of the League, including NFL Properties, NFL Films, NFL Enterprises and International.

Prior to his role at the NFL, from 1987 to 1990, he was a managing director of Dillon, Read & Co., an investment-banking firm, where he was co-head of the
leveraged buyout group. Before Dillon Read, Mr. Austrian was Chairman and CEO of Showtime/The Movie Channel, a joint venture between Warner
Communications and Viacom, and prior to that he also served as Chief Executive of Doyle, Dane, Bernbach, the advertising firm. Austrian serves currently on
the boards of Hughes Electronics (DirecTV) and the Community Anti-Drug Coalition of America. He is on the advisory Board of Mid-Ocean Partners, a private
equity firm. He will continue as a member of the Office Depot Board, but will relinquish his committee memberships during his tenure as Interim Chairman and
CEO of the Company.

James Heskett, Lead Director of Office Depot, stated, “We appreciate Bruce Nelson’s many contributions to our Company over the past four years and wish

 



 

him well in his future endeavors. We are both fortunate and gratified to have a person of Neil Austrian’s caliber on our Board, who can immediately step into the
roles of Chairman and CEO of the Company while we search for a permanent replacement for this position. Neil has been an important contributor to our Board,
and he will bring a high level of energy to a role that, while ‘interim’ in duration, will be anything but that in the terms of the level of Neil’s engagement.”

Said Austrian, “I am excited by the potential in Office Depot and intend to do all I can to maximize that potential. In particular, I am committed to continuing the
strategic direction that we have established to grow the business and improve financial performance. I will be working closely with the search firm to find a
world-class executive to provide ongoing leadership for our Company. Our entire Board is committed to finding the right leader to build upon a solid foundation
and ignite significant growth for the benefit of our shareholders.”

Said Bruce Nelson, “I am proud of what I have accomplished over the past four years at Office Depot and believe that we have established a stronger platform
from which the Company can pursue growth and continue to do more to meet the needs of customers. I firmly believe that the Company’s best years are ahead.”

Conference Call Information

Office Depot will hold a conference call for investors and analysts at 9:15 a.m. (Eastern Time) on Monday, October 4, 2004. The conference call will be available
to all investors via webcast at www.officedepot.com under Company Info/Investor Relations. Interested parties may contact Investor Relations at 561-438-1680
for further information on the conference call.

About Office Depot

With annual sales of more than $12 billion, no one sells more office supplies to more customers in more countries than Office Depot. Founded in 1986 and
headquartered in Delray Beach, Fla., the company conducts business in 23 countries and employs nearly 50,000 people worldwide.

Office Depot is a leader in every distribution channel – from retail stores and contract delivery to catalogs and e-commerce. The company is the world’s number
three online retailer – on track to generate more than $3.0B in sales for FY’04. In North America, Office Depot has 901 retail stores in addition to a national
business-to-business delivery network supported by 22 delivery centers, more than 60 local sales offices and 13 regional call centers.

The company’s common stock is traded on the New York Stock Exchange under the symbol ODP and is included in the S&P 500 Index. Additional press
information can be found at: http://mediarelations.officedepot.com.

CAUTIONARY STATEMENT REGARDING FORWARD-LOOKING STATEMENTS: Except for historical information, the matters discussed in this
press release are forward-looking statements within the meaning of the Private Securities Litigation Reform Act of 1995, as amended. Forward-looking
statements, including without limitation any and all projections and discussions of anticipated levels of future performance, involve risks and
uncertainties which may cause actual results to differ materially from those discussed herein. These risks and uncertainties are detailed from time to
time by Office Depot in its filings with the United States Securities and Exchange Commission (“SEC”), including without limitation its most recent
filing on Form 10-K, filed on February 26, 2004 and its 10-Q and 8-K filings made from time to time. You are strongly urged to review all such filings
for a more detailed discussion of such risks and uncertainties. The Company’s SEC filings are readily obtainable at no charge at http://www.sec.gov and
at http://www.freeEDGAR.com, as well as on a number of other commercial web sites.

 


