
Use these links to rapidly review the document
TABLE OF CONTENTS

As filed with the Securities and Exchange Commission on November 4, 2009

Registration No.           

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, DC 20549

FORM S-1

REGISTRATION STATEMENT
UNDER

THE SECURITIES ACT OF 1933

OFFICEMAX INCORPORATED
(Exact Name of Registrant as Specified in its Charter)

263 Shuman Blvd.
Naperville, Illinois 60563

(630) 438-7800

(Address, including zip code, and telephone number, including area code, of Registrant's principal executive offices)

Susan Wagner-Fleming
Senior Vice President, Secretary, and Associate General Counsel

OfficeMax Incorporated
263 Shuman Blvd.

Naperville, Illinois 60563
(630) 438-7800

(Name, address, including zip code, and telephone number, including area code, of agent for service)

with copies to:

J. Craig Walker, Esq.
K&L Gates LLP

70 West Madison Street, Suite 3100
Chicago, Illinois 60602

(312) 372-1121

          Approximate date of commencement of proposed sale to the public: From time to time after the effective date of this registration statement.

          If any of the securities being registered on this Form are to be offered on a delayed or continuous basis pursuant to Rule 415 under the Securities Act of 1933 check the following box: ☒

          If this Form is filed to register additional securities for an offering pursuant to Rule 462(b) under the Securities Act, please check the following box and list the Securities Act registration statement number
of the earlier effective registration statement for the same offering. o

          If this Form is a post-effective amendment filed pursuant to Rule 462(c) under the Securities Act, check the following box and list the Securities Act registration statement number of the earlier effective
registration statement for the same offering. o

          If this Form is a post-effective amendment filed pursuant to Rule 462(d) under the Securities Act, check the following box and list the Securities Act registration statement number of the earlier effective
registration statement for the same offering. o

          Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, or a smaller reporting company. See the definitions of "large accelerated filer",
"accelerated filer" and "smaller reporting company" in Rule 12b-2 of the Exchange Act.

CALCULATION OF REGISTRATION FEE

Delaware  5110  82-0100960
(State or other jurisdiction

of incorporation or organization)
 (Primary Standard

Industrial Classification Code Number)
 (I.R.S. Employer

Identification Number)

Large accelerated filer ☒  Accelerated filer o  Non-accelerated filer o  Smaller reporting company o
    (Do not check if a smaller reporting company)   

 

Title of Each Class
of Securities to be Registered  

Amount to be
Registered(1)  

Proposed Maximum
Offering Price per

Share(2)  

Proposed Maximum
Aggregate Offering

Price(2)  
Amount of

Registration Fee(2)
 

Common Stock, $2.50 par value  8,331,722  $10.28  $85,608,443.55  $4,776.95
 

(1) The shares of common stock being registered have been contributed by the registrant to the master trust (the "Master Trust"), which is the funding vehicle for the Company's six tax-qualified employee
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THE INFORMATION IN THIS PROSPECTUS IS NOT COMPLETE AND MAY BE CHANGED. THESE SECURITIES MAY NOT BE SOLD
UNTIL THE REGISTRATION STATEMENT FILED WITH THE SECURITIES AND EXCHANGE COMMISSION RELATING TO THESE
SECURITIES IS EFFECTIVE. THIS PROSPECTUS IS NOT AN OFFER TO SELL THESE SECURITIES AND IT IS NOT SOLICITING AN
OFFER TO BUY THESE SECURITIES IN ANY STATE WHERE THE OFFER OR SALE IS NOT PERMITTED.

SUBJECT TO COMPLETION DATED November 4, 2009

PROSPECTUS

8,331,722 SHARES OF COMMON STOCK, $2.50 PAR VALUE

OFFICEMAX
INCORPORATED

        We have prepared this prospectus to register for resale 8,331,722 shares of our common stock to allow our master trust (the "Selling Stockholder"), which is
the funding vehicle for the Company's six tax-qualified employee pension benefit plans (the "Plans"), to resell, from time to time, shares of our common stock
that we contributed as a voluntary, excess contribution to the Selling Stockholder. The shares of common stock will be held by State Street Bank and Trust, the
trustee of the Selling Stockholder, and sold upon instructions from Evercore Trust Company, N.A. ("Evercore"), an independent, third party investment fiduciary
appointed to manage the shares of common stock that we contributed to the Selling Stockholder. Evercore will determine the time and manner of sale of the
shares of common stock. We will not receive any proceeds from the resale of our common stock by the Selling Stockholder.

        You should read this prospectus carefully before you invest in our securities. You should read this prospectus together with additional information described
under the heading "Where You Can Find More Information" before you make your investment decision.

        Our common stock is listed on the New York Stock Exchange under the symbol "OMX." The last reported sale price of our common stock on the New York
Stock Exchange on November 3, 2009 was $11.60 per share.

        Investing in shares of our common stock involves a high degree of risk. Before buying any shares, you should read the
discussion of material risks in "Risk Factors" on page 1 of this prospectus.

        The complete mailing address and telephone number of our principal executive offices is:

OfficeMax Incorporated
263 Shuman Blvd.

Naperville, Illinois 60563
(630) 438-7800

        Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved of these securities or
determined if this prospectus is truthful or complete. Any representation to the contrary is a criminal offense.

The date of this prospectus is                    , 2009.
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        You should rely only on the information contained in this prospectus and the documents incorporated by reference in this prospectus or to which we
have referred you. We have not authorized anyone to provide you with different information. If anyone provides you with different or inconsistent
information, you should not rely on it. This prospectus does not constitute an offer to sell, or a solicitation of an offer to purchase, the securities offered
by this prospectus in any jurisdiction to or from any person to whom or from whom it is unlawful to make such offer or solicitation of an offer in such
jurisdiction. You should not assume that the information contained in this prospectus or any document incorporated by reference is accurate as of any
date other than the date on the front cover of this prospectus. Neither the delivery of this prospectus nor any distribution of securities pursuant to this
prospectus shall, under any circumstances, create any implication that there has been no change in the information set forth or incorporated by
reference into this prospectus or in our affairs since the date of this prospectus. Our business, financial condition, results of operations and prospects
may have changed since that date.
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RISK FACTORS 

        You should consider the "Risk Factors" included under Item 1A. of our Annual Report on Form 10-K for the fiscal year ended December 27, 2008, and
under Item 1A. of our Quarterly Reports on Form 10-Q for the quarterly periods ended March 28, 2009 and June 27, 2009, which are incorporated by reference
in this prospectus. The market or trading price of our securities could decline due to any of these risks. In addition, please read "Information Regarding Forward-
Looking Statements" in this prospectus, where we describe additional uncertainties associated with our business and the forward-looking statements included or
incorporated by reference in this prospectus. Please note that additional risks not currently known to us or that we currently deem immaterial may also impair
our business and operations.

INFORMATION REGARDING FORWARD-LOOKING STATEMENTS 

        Some of the statements included in this prospectus and the other public filings incorporated by reference herein constitute forward-looking statements within
the meaning of Section 27A of the Securities Act of 1933, as amended ("Securities Act") and Section 21E of the Securities Exchange Act of 1934, as amended
("Exchange Act"). Forward-looking statements are statements of expectations, beliefs, plans, objectives, assumptions or future events or performance. Words or
phrases such as "may," "will," "could," "anticipate," "believe," "should," "estimate," "expect," "intend," "plan," "predict," "project," "will likely result," "will
continue," or similar expressions identify forward-looking statements.

        Forward-looking statements are not guarantees of future performance and involve risks and uncertainties that could cause actual results or outcomes to differ
materially from those expressed. Our expectations, beliefs and projections are expressed in good faith and are believed by us to have a reasonable basis,
including, without limitation, management's examination of historical operating trends, data contained in records and other data available from third parties, but
there can be no assurance that our expectations, beliefs or projections will be achieved or accomplished. In addition to other factors and matters discussed
elsewhere in this prospectus or incorporated by reference, some important factors that could cause our actual results or outcomes to differ materially from those
discussed in forward-looking statements include:

• changes in general economic conditions, both domestically and abroad; 

• changes in the banking and capital markets, which can affect the cost and availability of financing; 

• market demand for products, which may be tied to the relative strength of various business segments, availability of credit, the level of white
collar employment and the long-term effect of electronic media; 

• actions of third party vendors; 

• the activity of competitors and the impact of such activity on customer demand in the office products market; 

• our continued ability to execute our business strategy and achieve cost structure improvements; 

• the difficulty of keeping expenses at modest levels while increasing revenues; 

• our ability to retain and motivate key employees; 

• the effect of product liability, consumer, and other litigation that may arise from time to time in the ordinary course of business; 

• the exposures that arise from foreign sourcing of product, including fluctuations in foreign currency exchange rates;
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• the impact of weather and the occurrence of natural disasters such as fires, floods and other catastrophic events, pandemics and natural disasters; 

• acts of war or terrorist activities; and 

• other economic, political and technological risks and uncertainties and other risk factors set out under "Risk Factors" in our reports on Forms 10-K
and 10-Q, which are incorporated by reference in this prospectus.

        Any forward-looking statement speaks only as of the date on which such statement is made, and, except as required by law, we undertake no obligation to
update any forward-looking statement to reflect events or circumstances after the date on which such statement is made or to reflect the occurrence of
unanticipated events. New factors emerge from time to time and it is not possible for management to predict all such factors, nor can it assess the impact of any
such factor on the business or the extent to which any factor, or combination of factors, may cause results to differ materially from those contained in any
forward-looking statement.

USE OF PROCEEDS 

        We will not receive any of the proceeds from the sale by the Selling Stockholder of the common stock offered by this prospectus.

        We are filing this registration statement to register for resale 8,331,722 shares of our common stock so as to allow our master trust (the "Selling
Stockholder"), which is the funding vehicle for the Company's six tax-qualified employee pension benefit plans (the "Plans"), to resell, from time to time, shares
of our common stock contributed as a voluntary, excess contribution to the Selling Stockholder.

        The net proceeds from any disposition of the shares covered hereby will be received by the Selling Stockholder.

SELLING STOCKHOLDER 

        We have prepared this prospectus to facilitate the sale by the Selling Stockholder, from time to time, of up to 8,331,722 shares of our common stock, which it
acquired pursuant to a Contribution Agreement between us and Evercore Trust Company, N.A. ("Evercore"), the independent fiduciary of the Selling
Stockholder. In connection with the Contribution Agreement, we entered into a Registration Rights Agreement with Evercore, pursuant to which we agreed to use
our reasonable commercial efforts to cause the registration statement to be declared effective and to maintain its effectiveness until the earliest of (i) the date on
which all of the shares covered by this prospectus are sold, (ii) the date which is 90 days after the date on which the number of shares covered by this prospectus
that remain held by the Selling Stockholder is less than one percent of the shares of our common stock then outstanding and (iii) the fifth anniversary of the date
of the contribution pursuant to the Contribution Agreement. This prospectus is part of the registration statement filed in satisfaction of our obligations.

        The Contribution Agreement and the Registration Rights Agreement are incorporated by reference in this prospectus. Please refer to "Where You Can Find
More Information" below for directions on obtaining those documents.

        The registration of the resale of these shares of common stock does not necessarily mean that the Selling Stockholder will sell all or any of the shares of
common stock registered by the registration statement of which this prospectus forms a part. The Selling Stockholder may offer and sell all or any portion of the
shares of common stock covered by this prospectus and any applicable prospectus supplement from time to time but is under no obligation to offer or sell any
such shares. Because the Selling Stockholder may sell, transfer or otherwise dispose of all, some or none of the shares of common stock covered by this
prospectus, we cannot determine the number of such shares of common
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stock that will be sold, transferred or otherwise disposed of by the Selling Stockholder or the amount or percentage of shares of common stock that will be held
by the Selling Stockholder upon termination of any particular offering.

        Our Board of Directors ("Board") has appointed a Retirement Committee, composed of officers of the Company, that oversee administration of the Selling
Stockholder. The Retirement Committee has appointed State Street Bank and Trust as the Trustee of the Selling Stockholder. Our Board delegated the
responsibility of selecting and supervising investment managers and advisors for the Plans to management, which formed the Retirement Funds Investment
Committee (the "RFIC"), also composed of officers of the Company. The RFIC has appointed an independent investment manager to manage the Selling
Stockholder's assets. The Company has engaged Evercore to act as independent fiduciary on behalf of the Selling Stockholder in connection with the contribution
of the shares covered by this prospectus. The RFIC has no control over the Selling Stockholder's day-to-day investment decisions. Certain of the members of the
RFIC are participants in the Plans, the assets of which are held in the Selling Stockholder, and as a result will be entitled to certain defined benefits under such
Plans upon retirement. The members of the RFIC have no other interest in the Selling Stockholder and do not have any interest in the Selling Stockholder that is
different than any other similarly situated participant in the Plans.

Security Holdings of Selling Stockholder

        The shares offered by this prospectus are the only shares of our common stock owned by the Selling Stockholder as of November 3, 2009.

PLAN OF DISTRIBUTION 

        The Selling Stockholder may offer the shares from time to time, depending on market conditions and other factors, in one or more transactions on the New
York Stock Exchange or any other national securities exchange or automated interdealer quotation system on which shares of our common stock are then listed,
through negotiated transactions or otherwise. The shares may be sold at prices and on terms then prevailing, at prices related to the then-current market price or at
negotiated prices. The shares may be offered in any manner permitted by law, including through brokers, dealers or agents, and directly to one or more
purchasers. Sales of the shares may involve:

• block transactions in which the broker or dealer engaged will attempt to sell shares as agent, but may position and resell a portion of the block as
principal to facilitate the transaction; 

• purchases by a broker or dealer as principal and resale by the broker or dealer for its account; or 

• ordinary brokerage transactions and transactions in which a broker solicits purchasers.

        Evercore, the independent, third party investment fiduciary, and the Selling Stockholder will act independently of us with respect to the timing, manner and
size of each sale.

        The Selling Stockholder may, upon instructions from the independent, third party investment fiduciary, effect such transactions by selling shares of common
stock to or through broker-dealers. Such broker-dealers may receive compensation in the form of discounts or commissions from the Selling Stockholder and may
receive commissions from the purchasers of shares for whom they may act as agent in amounts to be negotiated. Such compensation may be received if the
broker-dealer acts as either an agent or as a principal. The Selling Stockholder does not expect these discounts or commissions to exceed what is customary in the
types of transactions involved. Any offering price, and any discounts or concessions allowed or reallowed or paid to dealers, may be changed from time to time.
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        The aggregate proceeds to the Selling Stockholder will be the sales price of the shares of common stock, less discounts and commissions, if any.

        In offering the shares of common stock covered by this prospectus, the Selling Stockholder and any broker-dealers or agents who execute sales for the
Selling Stockholder may be deemed to be "underwriters" within the meaning of the Securities Act of 1933, as amended, in connection with such sales. Any
profits realized by the Selling Stockholder and the compensation of any broker-dealer or agent may be deemed to be underwriting discounts and commissions. We
know of no existing arrangements between the Selling Stockholder and any broker-dealer or other agent relating to the sale or distribution of the shares of
common stock. We have not engaged any broker-dealer or agent in connection with the distribution of the shares of common stock.

        Broker-dealers and agents, and their respective affiliates, may be engaged in transactions with, or perform commercial or investment banking or other
services for, us or our subsidiaries or affiliates, in the ordinary course of business.

        All of the shares of common stock to which this prospectus relates will be listed on the New York Stock Exchange.

DESCRIPTION OF COMMON STOCK 

        The following summary is not complete. You should refer to the applicable provisions of our Restated Certificate of Incorporation, as amended, and our
Amended and Restated Bylaws, as amended, copies of which are on file with the Securities and Exchange Commission ("SEC") as exhibits to our previous SEC
filings. Please refer to "Where You Can Find More Information" below for directions on obtaining these documents.

        We are authorized to issue 200,000,000 shares of common stock, $2.50 par value, of which 76,292,875 shares of common stock were issued and outstanding
as of October 27, 2009, and 11,513,337 shares were reserved for issuance under our incentive compensation plans and for the conversion of outstanding
convertible securities as of September 26, 2009.

        Subject to the rights of the holders of any outstanding shares of preferred stock, each share of common stock is entitled to:

• one vote on all matters presented to the stockholders, with no cumulative voting rights; 

• receive such dividends at such time and in such amounts as may be declared by the board of directors out of funds legally available therefor (we
suspended our cash dividends as of the fourth quarter of 2008, as a result of the current economic crisis and to conserve cash); and 

• in the event of our liquidation, dissolution, or winding up of the corporation, whether voluntary or involuntary, after payment or provision for
payment of the debts and other liabilities of the corporation and the preferential amounts to which the holders of our Series D Preferred Stock shall
be entitled, if any, share ratably in our remaining assets.

        Holders of shares of common stock do not have preemptive rights or other rights to subscribe for unissued or treasury shares or securities convertible into
such shares, and no redemption or sinking fund provisions are applicable. All outstanding shares of common stock are, and all shares to be offered as described in
this prospectus will be, fully paid and nonassessable.

        All of our currently outstanding shares of common stock are listed on the New York Stock Exchange under the symbol "OMX".
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LEGAL MATTERS 

        The validity of the shares to be offered hereby is being passed upon for us by Susan Wagner-Fleming, Senior Vice President, Secretary, and Associate
General Counsel of the registrant.

EXPERTS 

        The consolidated financial statements of OfficeMax Incorporated and subsidiaries as of December 27, 2008 and December 29, 2007 and for each of the years
in the three-year period ended December 27, 2008 and management's assessment of the effectiveness of internal control over financial reporting as of
December 27, 2008 have been incorporated by reference herein in reliance on the report of KPMG LLP, independent registered public accounting firm,
incorporated by reference herein, and upon the authority of said firm as experts in auditing and accounting.

        The audit report covering the December 27, 2008 financial statements refers to changes in accounting for uncertainty in income taxes in 2007 and defined
benefit and other postretirement plans in 2006.

WHERE YOU CAN FIND MORE INFORMATION 

        We have filed with the SEC under the Securities Act a registration statement on Form S-1. This prospectus does not contain all of the information contained
in the registration statement and the exhibits to the registration statement. We strongly encourage you to read carefully the registration statement and the exhibits
to the registration statement.

        Any statement made in this prospectus concerning the contents of any contract, agreement or other document is only a summary of the actual contract,
agreement or other document. If we have filed any contract, agreement or other document as an exhibit to the registration statement, you should read the exhibit
for a more complete understanding of the document or matter involved.

        We file annual, quarterly and current reports, proxy statements and other information with the SEC. You may read and copy the registration statement and
any other document we file at the SEC's public reference room located at 100 F Street, NE, Room 1580, Washington, D.C. 20549.

        You may obtain information on the operation of the public reference room in Washington, D.C. by calling the SEC at 1-800-SEC-0330. We file information
electronically with the SEC. Our SEC filings are available from the SEC's Internet site at www.sec.gov, which contains reports, proxy and information statements
and other information regarding issuers that file electronically. You may read and copy our SEC filings and other information at the New York Stock Exchange at
20 Broad Street, New York, New York 10005. We also post our SEC filings on our website, investor.officemax.com.

INCORPORATION OF CERTAIN DOCUMENTS BY REFERENCE 

        We incorporate information into this prospectus by reference, which means that we disclose important information to you by referring you to another
document filed separately with the SEC. The information incorporated by reference is deemed to be part of this prospectus, except to the extent superseded by
information contained herein. We incorporate by reference the documents listed below that have been previously filed with the SEC:

• our Annual Report on Form 10-K for the fiscal year ended December 27, 2008, which we filed with the SEC on February 25, 2009; 

• our Quarterly Reports on Form 10-Q for the quarterly periods ended March 28, 2009, June 27, 2009, and September 26, 2009, which we filed with
the SEC on May 6, 2009, August 4, 2009, and October 30, 2009, respectively;
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• our Current Reports on Form 8-K, which we filed with the SEC on January 20, 2009, January 28, 2009, February 18, 2009 (except with respect to
Item 2.02 and Exhibit 99.1 of such 8-K, which information was furnished to, not filed with, the SEC and is therefore not incorporated herein by
reference), March 6, 2009, April 21, 2009, July 28, 2009, October 29, 2009 (except with respect to Item 2.02 and Exhibit 99.1 of such 8-K, which
information was furnished to, not filed with, the SEC and is therefore not incorporated herein by reference), and November 4, 2009; and 

• our Definitive Proxy Statement on Schedule 14A filed with the SEC on March 4, 2009.

        We do not incorporate by reference documents or information furnished to, but not filed with, the SEC.

        We will provide a copy of the documents we incorporate by reference, at no cost, to any person who receives this prospectus. To request a copy of any or all
of these documents, you should write or telephone us at: Investor Relations Department, OfficeMax Incorporated, 263 Shuman Blvd., Naperville, Illinois 60563,
(630) 864-6800. In addition, each document incorporated by reference is readily accessible on our Web site at investor.officemax.com by clicking on "SEC
Filings."

6



Table of Contents

Part II
INFORMATION NOT REQUIRED IN PROSPECTUS 

ITEM 13.    OTHER EXPENSES OF ISSUANCE AND DISTRIBUTION 

        The following table sets forth the estimated costs and expenses of the sale and distribution of the securities being registered, all of which are being borne by
us.

ITEM 14.    INDEMNIFICATION OF DIRECTORS AND OFFICERS 

        We are organized under the Delaware General Corporation Law ("DGCL") which empowers Delaware corporations to indemnify any director or officer, or
former director or officer, who was or is a party, or is threatened to be made a party, to any threatened, pending or completed action, suit or proceeding, whether
civil, criminal, administrative or investigative (other than an action by or in the right of the corporation), by reason of the fact that such person is or was a director
or officer of the corporation or is or was serving at the request of the corporation as a director, officer, employee or agent of another corporation, partnership, joint
venture, trust or other enterprise, against expenses (including attorneys' fees), judgments, fines and amounts paid in settlement, actually and reasonably incurred
in connection with such action, suit or proceeding, provided that such director or officer acted in good faith in a manner reasonably believed to be in, or not
opposed to, the best interests of the corporation, and, with respect to any criminal action or proceeding, provided further that such director or officer has no
reasonable cause to believe his conduct was unlawful.

        The DGCL also empowers Delaware corporations to provide similar indemnity to any director or officer, or former director or officer, for expenses,
including attorneys' fees, actually and reasonably incurred by the person in connection with the defense or settlement of actions or suits by or in the right of the
corporation if the person acted in good faith and in a manner the person reasonably believed to be in or not opposed to the interests of the corporation, except in
respect of any claim, issue or matter as to which such director or officer shall have been adjudged to be liable to the corporation unless and only to the extent that
the Court of Chancery or the court in which such action or suit was brought shall determine upon application that, despite the adjudication of liability, but in view
of all of the circumstances of the case, such director or officer is fairly and reasonably entitled to indemnity for such expenses which the Court of Chancery or
such other court shall deem proper.

        The DGCL further provides that (i) to the extent a present or former director or officer of a corporation has been successful in the defense of any action, suit
or proceeding described above or in the defense of any claim, issue or matter therein, such person shall be indemnified against expenses (including attorneys'
fees) actually and reasonably incurred by such person in connection therewith; and (ii) indemnification and advancement of expenses provided for, by, or granted
pursuant to the DGCL shall not be deemed exclusive of any other rights to which the indemnified party may be entitled.

        The DGCL permits a Delaware corporation to purchase and maintain, on behalf of any director or officer, insurance against liabilities incurred in such
capacities. The DGCL also permits a corporation to pay expenses incurred by a director or officer in advance of the final disposition of an action, suit or
proceeding, upon receipt of an undertaking by the director or officer to repay such amount if it is determined that such person is not entitled to indemnification.
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        The DGCL further permits a corporation, in its original certificate of incorporation or an amendment thereto, to eliminate or limit the personal liability of a
director to the corporation or its stockholders for monetary damages for violations of the director's fiduciary duty except: (i) for any breach of the director's duty
of loyalty to the corporation or its stockholders, (ii) for acts or omissions not in good faith or which involve intentional misconduct or a knowing violation of law,
(iii) pursuant to Section 174 of the DGCL (providing for liability of directors for unlawful payment of dividends or unlawful stock purchases or redemptions) or
(iv) for any transaction from which a director derived an improper personal benefit.

        Our certificate of incorporation, as amended, eliminates the personal liability of directors to us or our stockholders for monetary damages for breach of
fiduciary duty to the extent permitted by Delaware law. Our certificate of incorporation, as amended, and by-laws, as amended, provide that we will indemnify
our officers and directors to the fullest extent permitted by Delaware law.

        In addition, we have entered into an Indemnification Agreement with each of our officers and directors, which states that if the officer or director that is a
party to the agreement was, is, or becomes a party to or witness or other participant in, or is threatened to be made a party to, or witness or other participant in,
any threatened, pending, or completed action, suit, or proceeding or any inquiry or investigation, whether conducted by us or any other party, that the officer or
director in good faith believes might lead to the institution of any such action, suit, or proceeding, whether civil, criminal, administrative, investigative, or other,
by reason of (or arising in part out of) any event or occurrence related to the fact that the officer or director is or was our director, employee, agent, or fiduciary or
is or was serving at our request as a director, officer, employee, trustee, agent, or fiduciary of another corporation, partnership, joint venture, employee benefit
plan, trust, or other enterprise or by reason of anything done or not done by the officer or director that is a party to the agreement in any such capacity, we shall
indemnify such officer or director to the fullest extent permitted by law against any and all attorneys' fees and all other costs, expenses, and obligations paid or
incurred in connection with investigating, defending, being a witness in, or participating in (including on appeal) or preparing to defend, be a witness in, or
participate in any claim described above, and judgments, fines, penalties, and amounts paid in settlement of any claim described above, provided that a
disinterested member or members of our board of directors has not concluded upon review of the claim that the director or officer party to the agreement would
not be permitted to be indemnified under applicable law. Prior to a change in control, as defined in the agreement, the director or officer who is a party to the
agreement will not be entitled to indemnification in connection with any claim described above by such officer or director against us or any of our other directors
or officers unless we have joined in or consented to the initiation of such claim. In the event of a change in control, as defined in the agreement, other than a
change in control which has been approved by a majority of our board of directors who were directors immediately prior to such change in control, then with
respect to all matters thereafter arising concerning the rights of the director or officer party to the agreement to indemnity payments and expense advancements
under the Indemnification Agreement or any other agreement or any of our bylaws relating to claims for a claim described above, we are required to seek legal
advice only from special, independent counsel selected by such officer or director and approved by us.

        The foregoing statements are subject to the detailed provisions of the DGCL and our certificate of incorporation, as amended and our bylaws, as amended.

ITEM 15.    RECENT SALES OF UNREGISTERED SECURITIES 

        During the last three years, the only unregistered securities we have sold were the 8,331,722 shares of common stock, $2.50 par value, that we contributed to
the Selling Stockholder on November 3, 2009 pursuant to the Contribution Agreement. We contributed the shares to the Selling Stockholder in consideration of
the possible reduction of future funding obligations to the Selling Stockholder. The
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shares of common stock were valued for the purposes of the contribution at $9.86 per share, or $82,150,778.92 in the aggregate. The shares were issued to the
Selling Stockholder in the private placement transaction pursuant to the Contribution Agreement that was exempt from registration under Section 4(2) of the
Securities Act of 1933, as amended.

ITEM 16.    EXHIBITS 

        See Exhibit Index on page II-7 of this registration statement.

ITEM 17.    UNDERTAKINGS 

(a) The undersigned Registrant hereby undertakes:

        (1)   To file, during any period in which offers or sales are being made, a post-effective amendment to the registration statement:

          (i)  To include any prospectus required by Section 10(a)(3) of the Securities Act of 1933;

         (ii)  To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-effective amendment
thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the registration statement. Notwithstanding the
foregoing, any increase or decrease in volume of securities offered (if the total dollar value of securities offered would not exceed that which was registered) and
any deviation from the low or high end of the estimated maximum offering range may be reflected in the form of prospectus filed with the Commission pursuant
to Rule 424(b) if, in the aggregate, the changes in volume and price represent no more than a 20 percent change in the maximum aggregate offering price set forth
in the "Calculation of Registration Fee" table in the effective registration statement; and

        (iii)  To include any material information with respect to the plan of distribution not previously disclosed in the registration statement or any material change
to such information in the registration statement.

        (2)   That, for the purpose of determining any liability under the Securities Act of 1933, each such post-effective amendment shall be deemed to be a new
registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering
thereof.

        (3)   To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the termination of
the offering.

        (4)   That, for the purpose of determining liability under the Securities Act to any purchaser:

          (i)  If the Registrant is relying on Rule 430B:

        (A)  Each prospectus filed by the Registrant pursuant to Rule 424(b)(3) shall be deemed to be part of the registration statement as of the date the filed
prospectus was deemed part of and included in the registration statement; and

        (B)  Each prospectus required to be filed pursuant to Rule 424(b)(2), (b)(5), or (b)(7) as part of a registration statement in reliance on Rule 430B
relating to an offering made pursuant to Rule 415(a)(1)(i), (vii), or (x) for the purpose of providing the information required by section 10(a) of the
Securities Act of 1933 shall be deemed to be part of and included in the registration statement as of the earlier of the date such form of prospectus is first
used after effectiveness or the date of the first contract of sale of securities in the offering described in the prospectus. As provided in Rule 430B, for
liability purposes of the issuer and any person that is at that date an underwriter, such date shall be deemed to be a new effective date of the registration
statement relating to the securities in the registration statement to which that prospectus relates,
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and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof. Provided, however, that no statement made in a
registration statement or prospectus that is part of the registration statement or made in a document incorporated or deemed incorporated by reference into
the registration statement or prospectus that is part of the registration statement will, as to a purchaser with a time of contract of sale prior to such effective
date, supersede or modify any statement that was made in the registration statement or prospectus that was part of the registration statement or made in
any such document immediately prior to such effective date; or

         (ii)  If the Registrant is subject to Rule 430C, each prospectus filed pursuant to Rule 424(b) as part of a registration statement relating to an offering, other
than registration statements relying on Rule 430B or other than prospectuses filed in reliance on Rule 430A, shall be deemed to be part of and included in the
registration statement as of the date it is first used after effectiveness. Provided, however, that no statement made in a registration statement or prospectus that is
part of the registration statement or made in a document incorporated or deemed incorporated by reference into the registration statement or prospectus that is part
of the registration statement will, as to a purchaser with a time of contract of sale prior to such first use, supersede or modify any statement that was made in the
registration statement or prospectus that was part of the registration statement or made in any such document immediately prior to such date of first use.

        (5)   That, for the purpose of determining liability of the Registrant under the Securities Act of 1933 to any purchaser in the initial distribution of the
securities:

The undersigned Registrant undertakes that in a primary offering of securities of the undersigned Registrant pursuant to this registration statement, regardless of
the underwriting method used to sell the securities to the purchaser, if the securities are offered or sold to such purchaser by means of any of the following
communications, the undersigned Registrant will be a seller to the purchaser and will be considered to offer or sell such securities to such purchaser:

          (i)  Any preliminary prospectus or prospectus of the undersigned Registrant relating to the offering required to be filed pursuant to Rule 424;

         (ii)  Any free writing prospectus relating to the offering prepared by or on behalf of the undersigned Registrant or used or referred to by the undersigned
Registrant;

        (iii)  The portion of any other free writing prospectus relating to the offering containing material information about the undersigned Registrant or its
securities provided by or on behalf of the undersigned Registrant; and

        (iv)  Any other communication that is an offer in the offering made by the undersigned Registrant to the purchaser.

        (b)   Insofar as indemnification for liabilities arising under the Securities Act of 1933 may be permitted to directors, officers and controlling persons of the
Registrant pursuant to the foregoing provisions, or otherwise, the Registrant has been advised that in the opinion of the Securities and Exchange Commission
such indemnification is against public policy as expressed in the Act and is, therefore, unenforceable. In the event that a claim for indemnification against such
liabilities (other than the payment by the Registrant of expenses incurred or paid by a director, officer or controlling person of the Registrant in the successful
defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in connection with the securities being registered, the
Registrant will, unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a court of appropriate jurisdiction the question
whether such indemnification by it is against public policy as expressed in the Act and will be governed by the final adjudication of such issue.
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        (c)   The undersigned Registrant hereby undertakes that:

         (1)  For purposes of determining any liability under the Securities Act, the information omitted from the form of prospectus filed as part of the registration
statement in reliance upon Rule 430A and contained in the form of prospectus filed by the Registrant pursuant to Rule 424(b)(1) or (4) or 497(h) under the
Securities Act shall be deemed to be part of the registration statement as of the time it was declared effective.

        (2)   For the purpose of determining any liability under the Securities Act, each post-effective amendment that contains a form of prospectus shall be deemed
to be a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona
fide offering thereof.
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SIGNATURES 

        Pursuant to the requirements of the Securities Act of 1933, OfficeMax Incorporated has duly caused this Registration Statement on Form S-1 to be signed on
its behalf by the undersigned, thereunto duly authorized, in the City of Naperville, State of Illinois, on November 4, 2009.

POWER OF ATTORNEY 

        KNOW ALL PERSONS BY THESE PRESENTS, that each person whose signature appears below constitutes and appoints Susan Wagner-Fleming and
Matthew Broad, and each of them, his or her true and lawful attorney-in-fact and agent, with full power of substitution and resubstitution, for him or her and in
his or her name, place and stead, in any and all capacities, to sign any and all amendments (including post-effective amendments) to this registration statement,
and any related registration statements to be filed pursuant to Rule 462(b) under the Securities Act of 1933, and to file the same, with all exhibits thereto and all
other documents in connection therewith, with the Securities and Exchange Commission, granting unto said attorney-in-fact and agent full power and authority to
do and perform each and every act and thing requisite and necessary to be done, as fully to all intents and purposes as he or she might or could do in person,
hereby ratifying and confirming all that said attorney-in-fact and agent, or his or her substitute or substitutes, may lawfully do or cause to be done by virtue
hereof. Pursuant to the requirements of the Securities Act of 1933, this registration statement has been signed by the following persons in the capacities indicated
on the 4th day of November, 2009.
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  OFFICEMAX INCORPORATED

  By:  /s/ SAM K. DUNCAN

Sam K. Duncan,
Chief Executive Officer and Director

  Date:  November 4, 2009

(i)    Principal Executive Officer:   

/s/ SAM K. DUNCAN

Sam K. Duncan

 Chief Executive Officer

(ii)    Principal Financial Officer:   

/s/ BRUCE BESANKO

Bruce Besanko

 Executive Vice President and
Chief Financial Officer

(iii)    Principal Accounting Officer:   

/s/ DEBORAH A. O'CONNOR

Deborah A. O'Connor

 Senior Vice President and
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(iv)    Directors:   

/s/ DORRIT J. BERN

Dorrit J. Bern

  

/s/ WARREN F. BRYANT

Warren F. Bryant

  

/s/ JOSEPH M. DEPINTO

Joseph M. DePinto

  

/s/ SAM K. DUNCAN

Sam K. Duncan

  

/s/ RAKESH GANGWAL

Rakesh Gangwal

  

/s/ WILLIAM J. MONTGORIS

William J. Montgoris

  

/s/ FRANCESCA RUIZ DE LUZURIAGA

Francesca Ruiz de Luzuriaga

  

/s/ DAVID M. SZYMANSKI

David M. Szymanski
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EXHIBIT INDEX 

        The following is a list of exhibits filed as part of this registration statement.
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      Incorporated by Reference   

  
Exhibit
Number  Exhibit Description  Form  

File
Number  

Exhibit
Number  

Filing
Date  

Filed
Herewith

   1 Inapplicable            

  

 2.1 Asset Purchase Agreement dated July 26, 2004, between Boise Cascade
Corporation (now OfficeMax Incorporated), Boise Southern Company, Minidoka
Paper Company and Forest Products Holdings, L.L.C., and Boise Land & Timber
Corp.

 8-K  001-05057   2 7/28/2004   

   3.1.1 Conformed Restated Certificate of Incorporation, reflecting all amendments to date          X

   3.2 Amended and Restated Bylaws, as amended to February 12, 2009  8-K  001-05057   3.1 2/18/2009   

  

 4.1(1) Trust Indenture between Boise Cascade Corporation (now OfficeMax
Incorporated) and Morgan Guaranty Trust Company of New York, Trustee, dated
October 1, 1985, as amended

 S-3  33-5673   4 5/13/1986   

   4.2 Amended and Restated Loan and Security Agreement dated as of July 12, 2007  8-K  001-05057   99.1 7/18/2007   

  

 4.3 Indenture dated as of December 21, 2004 by and between OMX Timber Finance
Investments II, LLC, as the Issuer and Wells Fargo Bank Northwest, N.A., as
Trustee.

 8-K  001-05057   99.1 9/22/2008   

  

 4.4* Indenture dated as of December 21, 2004 by and between OMX Timber Finance
Investments I, LLC, as the Issuer and Wells Fargo Bank Northwest, N.A., as
Trustee.

           

  
 5.1 Opinion of Susan Wagner-Fleming, Senior Vice President, Secretary, and

Associate General Counsel of the registrant
          X

   8 Inapplicable            

   9 Inapplicable            

  
 10.1(a) Paper Purchase Agreement between Boise White Paper, L.L.C., OfficeMax

Contract, Inc., and OfficeMax North America, Inc.
 10-Q  001-05057   10.1 11/9/2004   
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      Incorporated by Reference   

  
Exhibit
Number  Exhibit Description  Form  

File
Number  

Exhibit
Number  

Filing
Date  

Filed
Herewith

  

 10.2 Installment Note for $559,500,000 between Boise Land & Timber, L.L.C. (Maker)
and Boise Cascade Corporation (now OfficeMax Incorporated) (Initial Holder)
dated October 29, 2004

 10-Q  001-05057   10.3 11/9/2004   

  
 10.3 Installment Note for $258,000,000 between Boise Land & Timber, L.L.C. (Maker)

and Boise Southern Company (Initial Holder) dated October 29, 2004
 10-Q  001-05057   10.4 11/9/2004   

  

 10.4 Installment Note for $817,500,000 between Boise Land & Timber II, L.L.C.
(Maker) and Boise Cascade Corporation (now OfficeMax Incorporated) (Initial
Holder) dated October 29, 2004

 10-Q  001-05057   10.5 11/9/2004   

   10.5 Guaranty by Wachovia Corporation dated October 29, 2004  10-Q  001-05057   10.6 11/9/2004   

   10.6 Guaranty by Lehman Brothers Holdings Inc. dated October 29, 2004  10-Q  001-05057   10.7 11/9/2004   

  

 10.7 Registration Rights Agreement among Boise Cascade Corporation (now
OfficeMax Incorporated), Forest Products Holdings, L.L.C., and Boise Cascade
Holdings, L.L.C. dated October 29, 2004

 10-Q  001-05057   10.11 11/9/2004   

  

 10.8 Restructuring Agreement and Amendment No. 1 to Securityholders Agreement by
and among Boise Cascade Holdings, L.L.C., Boise Cascade, L.L.C., Boise Land &
Timber Corp., Forest Product Holdings, L.L.C., OfficeMax Incorporated and
Kooskia Investment Corporation

 8-K  001-05057   99.1 11/15/2006   

  
 10.9 Boise Cascade Holdings, L.L.C. Second Amended and Restated Operating

Agreement
 8-K  001-05057   99.2 11/16/2006   

  

 10.10 Securityholders Agreement among Boise Cascade Corporation (now OfficeMax
incorporated), Forest Products Holdings, L.L.C., and Boise Cascade Holdings,
L.L.C., dated October 29, 2004

 10-Q  001-05057   10.14 11/9/2004   

  

 10.11 Purchase Agreement dated December 13, 2004, between OMX Timber Finance
Investments I, LLC, OMX Timber Finance Investments II, LLC, OfficeMax
Incorporated, Wachovia Capital Markets, LLC, and Lehman Brothers Inc.

 8-K  001-05057   10.1 12/17/2004   
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      Incorporated by Reference   

  
Exhibit
Number  Exhibit Description  Form  

File
Number  

Exhibit
Number  

Filing
Date  

Filed
Herewith

  

 10.12 Indemnification Agreement dated December 13, 2004, between Wachovia
Corporation, Lehman Brothers Holdings Inc., OMX Timber Finance Investments
I, LLC, OMX Timber Finance Investments II, LLC, OfficeMax Incorporated,
Wachovia Capital Markets, LLC, Lehman Brothers Inc.

 8-K  001-05057   10.2 12/17/2004   

   10.13† Executive Savings Deferral Plan  8-K  001-05057   10.2 12/15/2004   

   10.14† 2005 Deferred Compensation Plan  8-K  001-05057   10 .3 12/15/2004   

   10.15† 2005 Directors Deferred Compensation Plan  8-K  001-05057   10.4 12/15/2004   

   10.16† Directors Compensation Summary Sheet  8-K  001-05057   99.3 2/20/2007   

   10.17† Form of OfficeMax Incorporated Nonstatutory Stock Option Agreement  8-K  001-05057   10.1 1/6/2005   

   10.18† Executive Life Insurance Program  8-K  001-05057   10.1 2/16/2005   

   10.19† Officer Annual Physical Program  8-K  001-05057   10.2 2/16/2005   

   10.20† Financial Counseling Program  8-K  001-05057   10.3 2/16/2005   

   10.21† Executive Officer Mandatory Retirement Policy  10-K  001-05057   10.31 3/16/2005   

  
 10.22† 1982 Executive Officer Deferred Compensation Plan, as amended through

September 26, 2003
 10-K  001-05057   10.4 3/2/2004   

   10.23† Nonbusiness Use of Corporate Aircraft Policy, as amended  10-K  001-05057   10.13 3/14/1994   

  
 10.24† Supplemental Early Retirement Plan for Executive Officers, as amended through

September 26, 2003
 10-K  001-05057   10.6 3/2/2004   

  
 10.25† Boise Cascade Corporation (now OfficeMax Incorporated) Supplemental Pension

Plan, as amended through September 26, 2003
 10-K  001-05057   10.7 3/2/2004   

   10.26† 1980 Split Dollar Life Insurance Plan, as amended through September 25, 2003  10-K  001-05057   10 .10 3/2/2004   

   10.27† Form of Directors' Indemnification Agreement, as revised September 26, 2003  10-K  001-05057   10.15 3/2/2004   

  
 10.28†,(2) Deferred Compensation and Benefits Trust, as amended for the Form of Sixth

Amendment dated May 1, 2001
 10-Q  001-05057   10 11/13/2001   

   10.29† Director Stock Compensation Plan, as amended through September 26, 2003  10-K  001-05057   10.17 3/2/2004   
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      Incorporated by Reference   

  
Exhibit
Number  Exhibit Description  Form  

File
Number  

Exhibit
Number  

Filing
Date  

Filed
Herewith

   10.30† Directors Stock Option Plan, as amended through September 26, 2003  10-K  001-05057   10.18 3/2/2004   

  
 10.31† 2001 Key Executive Deferred Compensation Plan, as amended through

September 26, 2003
 10-K  001-05057   10.23 3/2/2004   

  
 10.32† 2001 Board of Directors Deferred Compensation Plan, as amended through

September 26, 2003
 10-K  001-05057   10.24 3/2/2004   

   10.33† Key Executive Performance Unit Plan, as amended through September 26, 2003  10-K  001-05057   10.25 3/2/2004   

   10.34† 2003 Director Stock Compensation Plan, as amended through September 26, 2003  10-K  001-05057   10.26 3/2/2004   

  
 10.35† 2003 Boise (now OfficeMax) Incentive and Performance Plan, as amended

through December 12, 2003
 10-K  001-05057   10.27 3/2/2004   

  
 10.36† Employment Agreement between OfficeMax Incorporated and Sam Duncan dated

April 15, 2005
 8-K  001-05057   10.1 4/20/2005   

  
 10.37† Nonstatutory Stock Option Award Agreement between OfficeMax Incorporated

and Sam Duncan dated April 18, 2005—70,000 shares
 8-K  001-05057   10.2 4/20/2005   

  
 10.38† Nonstatutory Stock Option Award Agreement between OfficeMax Incorporated

and Sam Duncan dated April 18, 2005—180,000 shares
 8-K  001-05057   10.3 4/20/2005   

  
 10.39† Restricted Stock Unit Award Agreement between OfficeMax Incorporated and

Sam Duncan dated April 18, 2005—35,000 units
 8-K  001-05057   10.4 4/20/2005   

  
 10.40† Restricted Stock Unit Award Agreement between OfficeMax Incorporated and

Sam Duncan dated April 18, 2005—15,000 units
 8-K  001-05057   10.5 4/20/2005   

   10.41 Amended and Restated Going Public Agreement dated as of May 17, 2005  8-K  001-05057   10.1 5/23/2005   

  
 10.42† Amendment to the OfficeMax Incorporated 2003 Director Stock Compensation

Plan
 8-K  001-05057   — 2/20/2007   

   10.43† Amendment to OfficeMax Incorporated Executive Savings Deferral Plan  8-K  001-05057   99.2 12/14/2005   

   10.44† Amendment to 2003 OfficeMax Incentive and Performance Plan  8-K  001-05057   99.3 12/14/2005   
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      Incorporated by Reference   

  
Exhibit
Number  Exhibit Description  Form  

File
Number  

Exhibit
Number  

Filing
Date  

Filed
Herewith

   10.45† Form of 2006 Restricted Stock Unit Award Agreement  8-K  001-05057   10.2 2/15/2006   

   10.46† Form of 2007 Directors' Restricted Stock Unit Award Agreement  8-K  001-05057   99.3 8/1/2007   

  
 10.47† Letter Agreement between OfficeMax Incorporated and Mr. Martin dated

September 12, 2007
 8-K  001-05057   99.1 9/19/2007   

  
 10.48† Restricted Stock Unit Award Agreement between OfficeMax Incorporated and

Mr. Martin dated September 17, 2007
 8-K  001-05057   99.2 9/19/2007   

  
 10.49† Nonstatutory Stock Option Award Agreement between OfficeMax Incorporated

and Mr. Martin dated September 17, 2007
 8-K  001-05057   99.3 9/19/2007   

  
 10.50 Nondisclosure and Noncompetition Agreement between OfficeMax Incorporated

and Mr. Martin dated September 13, 2007
 8-K  001-05057   99.4 9/19/2007   

   10.51† Mr. Vero's Relocation Repayment Agreement dated June 12, 2006  10-K  001-05057   10.81 2/27/2008   

   10.52† Form of 2008 Restricted Stock Unit Award Agreement (Performance Based)  8-K  001-05057   99.2 2/26/2008   

   10.53† Form of 2008 Restricted Stock Unit Award Agreement (Time Based)  10-Q  001-05057   10.3 5/7/2008   

   10.54† Form of 2008 Director Restricted Stock Unit Award Agreement.  8-K  001-05057   99.2 7/29/2008   

  
 10.55† Form of Amendment to OfficeMax Incorporated 2007 Restricted Stock Unit

Award Agreement granted to Sam Martin.
 10-Q  001-05057   10.3 11/6/2008   

   10.56† Executive Officer Severance Pay Policy  10-Q  001-05057   10.4 11/6/2008   

   10.57† Form of Executive Officer Change in Control Severance Agreement  10-Q  001-05057   10.5 11/6/2008   

  
 10.58† Amendment to OfficeMax Incorporated 2005 Directors Deferred Compensation

Plan
 10-Q  001-05057   10.6 11/6/2008   

  
 10.59† Form of Amendment to Employment Agreement between OfficeMax Incorporated

and Sam Duncan
 10-Q  001-05057   10.7 11/6/2008   

  
 10.60† Form of Amendment to OfficeMax Incorporated 2005 Restricted Stock Unit

Award Agreements granted to Sam Duncan
 10-Q  001-05057   10.8 11/6/2008   
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      Incorporated by Reference   

  
Exhibit
Number  Exhibit Description  Form  

File
Number  

Exhibit
Number  

Filing
Date  

Filed
Herewith

  
 10.61† Second Amendment to the 2003 OfficeMax Incentive and Performance Plan as

amended and restated effective April 23, 2008
 8-K  001-05057   99.1 12/23/2008   

   10.62† Form of Amendment of OfficeMax Incorporated Executive Savings Deferral Plan  8-K  001-05057   99.1 1/28/2009   

   10.63† Form of 2009 Annual Incentive Award Agreement  8-K  001-05057   99.2 2/18/2009   

   10.64† Sam Duncan Waiver and Ratification dated February 12, 2009  8-K  001-05057   99.3 2/18/2009   

   10.65† Form of 2009 Restricted Stock Unit Award Agreement (Performance Based)  8-K  001-05057   99.4 2/18/2009   

   10.66† Form of 2009 Nonqualified Stock Option Award Agreement.  8-K  001-05057   99.5 2/18/2009   

   10.67† Bruce Besanko Change in Control Agreement  8-K  001-05057   99.1 3/6/2009   

   10.68† Bruce Besanko Nondisclosure and Noncompetition Agreement  8-K  001-05057   99.2 3/6/2009   

   10.69† Form of 2009 Director Restricted Stock Unit Award Agreement  8-K  001-05057   99.1 7/28/2009   

  
 10.70 Contribution Agreement between OfficeMax Incorporated and Evercore Trust

Company, N.A., the independent fiduciary of the Master Trust
 8-K  001-05057   99.1 11/4/09   

  
 10.71 Registration Rights Agreement between OfficeMax Incorporated and Evercore

Trust Company, N.A., the independent fiduciary of the Master Trust
 8-K  001-05057   10.1 11/4/09   

   13 Inapplicable            

   16 Inapplicable            

   21 Significant subsidiaries of the registrant  10-K  001-05057   21 02/25/09   

   23.1 Consent of KPMG LLP, independent registered public accounting firm           X

  
 23.2 Consent of Susan Wagner-Fleming, Senior Vice President, Secretary, and

Associate General Counsel of the registrant (contained in Exhibit 5 opinion)
          X

   24 Power of Attorney (included on signature page)           X
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      Incorporated by Reference   

  
Exhibit
Number  Exhibit Description  Form  

File
Number  

Exhibit
Number  

Filing
Date  

Filed
Herewith

   25 Inapplicable            

   26 Inapplicable            

* To be filed by amendment. 

† Indicates exhibits that constitute management contracts or compensatory plans or arrangements. 

(a) Certain information in this exhibit has been omitted and filed separately with the Securities and Exchange Commission pursuant to a confidential
treatment request under Rule 24b-2 of the Securities Exchange Act of 1934, as amended. 

(1) The Trust Indenture between Boise Cascade Corporation (now known as OfficeMax Incorporated) and Morgan Guaranty Trust Company of New York,
Trustee, dated October 1, 1985, as amended, was filed as exhibit 4 in the Registration Statement on Form S-3 No. 33-5673, filed May 13, 1986. The Trust
Indenture has been supplemented on seven occasions as follows: The First Supplemental Indenture, dated December 20, 1989, was filed as exhibit 4.2 in
the Pre-Effective Amendment No. 1 to the Registration Statement on Form S-3 No. 33-32584, filed December 20, 1989. The Second Supplemental
Indenture, dated August 1, 1990, was filed as exhibit 4.1 in our Current Report on Form 8-K filed on August 10, 1990. The Third Supplemental Indenture,
dated December 5, 2001, between Boise Cascade Corporation and BNY Western Trust Company, as trustee, to the Trust Indenture dated as of October 1,
1985, between Boise Cascade Corporation and U.S. Bank Trust National Association (as successor in interest to Morgan Guaranty Trust Company of New
York) was filed as exhibit 99.2 in our Current Report on Form 8-K filed on December 10, 2001. The Fourth Supplemental Indenture dated October 21,
2003, between Boise Cascade Corporation and U.S. Bank Trust National Association was filed as exhibit 4.1 in our Current Report on Form 8-K filed on
October 20, 2003. The Fifth Supplemental Indenture dated September 16, 2004, among Boise Cascade Corporation, U.S. Bank Trust National Association
and BNY Western Trust Company was filed as exhibit 4.1 to our Current Report on Form 8-K filed on September 22, 2004. The Sixth Supplemental
Indenture dated October 29, 2004, between OfficeMax Incorporated and U.S. Bank Trust National Association was filed as exhibit 4.1 to our Current
Report on Form 8-K filed on November 4, 2004. The Seventh Supplemental Indenture, made as of December 22, 2004, between OfficeMax Incorporated
and U.S. Bank Trust National Association was filed as exhibit 4.1 to our Current Report on Form 8-K filed on December 22, 2004. Each of the documents
referenced in this footnote is incorporated by reference. 

(2) The Deferred Compensation and Benefits Trust, as amended and restated as of December 13, 1996, was filed as exhibit 10.18 in our Annual Report on
Form 10-K for the year ended December 31, 1996. Amendment No. 4, dated July 29, 1999, to the Deferred Compensation and Benefits Trust was filed as
exhibit 10.18 in our Annual Report on Form 10-K for the year ended December 31, 1999. Amendment No. 5, dated December 6, 2000, to the Deferred
Compensation and Benefits Trust was filed as exhibit 10.18 in our Annual Report on Form 10-K for the year ended December 31, 2000. Amendment
No. 6, dated May 1, 2001, to the Deferred Compensation and Benefits Trust was filed as exhibit 10 in our Quarterly Report on Form 10-Q for the quarter
ended September 30, 2001. Each of the documents referenced in this footnote is incorporated by reference.





Exhibit 3.1.1
 

RESTATED CERTIFICATE OF INCORPORATION OF
OFFICEMAX INCORPORATED

 
The corporation’s present name is that shown above.  The corporation was originally incorporated under the name of BOISE PAYETTE LUMBER

COMPANY OF DELAWARE and the date of filing of its original Certificate of Incorporation with the Delaware Secretary of State was April 23, 1931. On
May 28, 1957, the corporation’s name was changed to BOISE CASCADE CORPORATION. This Restated Certificate of Incorporation was adopted by the
board of directors of OfficeMax Incorporated on October 22, 2009, in accordance with the provisions of Section 245 of the General Corporation Law of the
state of Delaware.  This Restated Certificate of Incorporation only restates and integrates and does not further amend the provisions of the Certificate of
Incorporation of the corporation as heretofore amended, supplemented, or restated, and there is no discrepancy between those provisions and the provisions of
this Restated Certificate of Incorporation.  The capital of the corporation will not be reduced under or by reason of this restatement of the Restated Certificate
of Incorporation.
 

FIRST:  The name of this corporation is OFFICEMAX INCORPORATED.
 

SECOND:  Its registered office in the state of Delaware is located at Corporation Trust Center, 1209 Orange Street, in the city of Wilmington, county of
New Castle.  The name and address of its registered agent is The Corporation Trust Company, Corporation Trust Center, 1209 Orange Street, Wilmington,
Delaware 19801.
 

THIRD:  The nature of the business, or objects or purposes to be transacted, promoted, or carried on are:
 

(a)     To engage in and carry on the business of acquiring, owning, buying, selling, leasing, mortgaging, and exchanging timber and timberlands, and in
manufacturing, distributing, marketing, or otherwise dealing in timber and lumber and all of the various products thereof, and to carry on in any capacity any
business pertaining to, or which in the judgment of the corporation may at any time be convenient and lawfully conducted in conjunction with, any of the
matters aforesaid.
 

(b)     To acquire, own, lease, occupy, use, or develop any lands containing timber or containing coal, iron, manganese, stone, or any other ores or
minerals of any nature, or oil or any woodlands or any other lands for any purposes.
 

(c)     To erect, install, and operate lumber mills, sawmills, paper mills, smelters, or any other mills or manufacturing plants of any nature.  To construct,
operate, and equip private logging railroads to be used and operated only for the purpose of carrying on the business of this corporation and not as a public
carrier.
 

(d)     To manufacture, purchase, or otherwise acquire, invest in, own, mortgage, pledge, sell, assign, and transfer or otherwise dispose of, trade, deal in,
and deal with goods, wares, and merchandise and personal property of every class and description.

 

 
(e)     To acquire, and pay for in cash, stock, or bonds of this corporation or otherwise, the good will, rights, assets, and property, and to undertake or

assume the whole or any part of the obligations or liabilities of any person, firm, association, or corporation.
 

(f)      To acquire, hold, use, sell, assign, lease, grant licenses in respect of, mortgage, or otherwise dispose of letters patent of the United States or any
foreign country, patent rights, licenses and privileges, inventions, improvements and processes, copyrights, trademarks, and trade names.
 

(g)     To acquire by purchase, subscription, or otherwise, and to receive, hold, own, guarantee, sell, assign, exchange, transfer, mortgage, pledge, or
otherwise dispose of or deal in and with any of the shares of the capital stock, or any voting trust certificates in respect of the shares of capital stock, scrip,
warrants, rights, bonds, debentures, notes, trust receipts, and other securities, obligations, choses in action and evidences of indebtedness or interest issued or
created by any corporations, joint stock companies, syndicates, associations, firms, trusts, or persons, public or private, or by the government of the United
States of America, or by any foreign government, or by any state, territory, province, municipality, or other political subdivision or by any governmental
agency, and as owner thereof to possess and exercise all the rights, powers, and privileges of ownership, including the right to execute consents and vote
thereon, and to do any and all acts and things necessary or advisable for the preservation, protection, improvement, and enhancement in value thereof.
 

(h)     To enter into, make, and perform contracts of every kind and description with any person, firm, association, corporation, municipality, county,
state, body politic, or government or colony or dependency thereof.
 

(i)      To borrow or raise moneys for any purposes of the corporation and, from time to time without limit as to amount, to draw, make, accept, endorse,
execute, and issue promissory notes, draft, bills of exchange, warrants, bonds, debentures, and other negotiable or nonnegotiable instruments and evidences of
indebtedness, and to secure the payment of any thereof and of the interest thereon by mortgage upon or pledge, conveyance, or assignment in trust of the
whole or any part of the property of the corporation, whether at the time owned or thereafter acquired, and to sell, pledge, or otherwise dispose of such bonds
or other obligations of the corporation for its corporate purposes.
 

(j)      To loan to any person, firm, or corporation any of its surplus funds, either with or without security.
 

(k)     To purchase, hold, sell, and transfer the shares of its own capital stock; provided it shall not use its funds or property for the purchase of its own
shares of capital stock when such use would cause any impairment of its capital except as otherwise permitted by law, and provided further that shares of its
own capital stock belonging to it shall not be voted upon directly or indirectly.
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(l)      To have one or more offices and to carry on all or any of its operations and business in any of the states, districts, territories, or colonies of the
United States, and in any and all foreign countries, subject to the laws of such state, district, territory, colony, or country.
 

(m)    Without restriction or limit as to amount, to purchase or otherwise acquire, hold, own, improve, convert, mortgage, sell, lease, convey, or
otherwise dispose of or deal in, as a real estate agent, builder, contractor, or otherwise, real and personal property of every class and description in any of the
states, districts, territories, or colonies of the United States, and in any and all foreign countries, subject to the laws of such state, district, territory, colony, or
country.
 

(n)     To enter into partnership, joint venture, or other arrangement with any person, corporation, partnership, or other entity or entities for the purpose
of engaging in any business or transaction which the corporation is authorized to carry on; and to invest in, lend money to, and otherwise assist any such
partnership or venture.
 

(o)     In general, to carry on any other business and to have and exercise all the powers conferred by the laws of Delaware upon corporations formed
under the General Corporation Law of the state of Delaware, and to do any or all of the things hereinbefore set forth to the same extent as natural persons
might or could do.
 

The objects and purposes specified in the foregoing clauses shall, except where otherwise expressed, be in nowise limited or restricted by reference to,
or inference from, the terms of any other clause in this Certificate of Incorporation, but the objects and purposes specified in each of the foregoing clauses of
this article shall be regarded as independent objects and purposes.
 

FOURTH:  The total number of shares of all classes of stock which the corporation shall have authority to issue is two hundred ten million
(210,000,000), of which two hundred million (200,000,000) shares of the par value of $2.50 each are to be of a class designated Common Stock and ten
million (10,000,000) shares without par value are to be of a class designated Preferred Stock.  The Preferred Stock shall be issuable in series.
 

1.      Common Stock Provisions.
 

1.1    Dividend Rights.  Subject to provisions of law and the preferences of the Preferred Stock, the holders of the Common Stock shall be entitled
to receive dividends at such time and in such amounts as may be determined by the board of directors.
 

1.2    Voting Rights.  Except as provided in the final two paragraphs of Section 2.6, the holders of the Common Stock shall have one vote for each
share on each matter submitted to a vote of the stockholders of the corporation.  Except as otherwise provided by law or by the provisions of the Certificate of
Incorporation or any amendment thereto or by resolutions of the board of directors providing for the issue of any series of Preferred Stock, the holders of the
Common Stock shall have sole voting power.
 

1.3    Liquidation Rights.  In the event of any liquidation, dissolution, or winding up of the corporation, whether voluntary or involuntary, after
payment or provision for payment of the debts
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and other liabilities of the corporation and the preferential amounts to which the holders of the Preferred Stock shall be entitled, the holders of the Common
Stock shall be entitled to share ratably in the remaining assets of the corporation.
 

2.      Preferred Stock Provisions.
 

2.1    Authority of the Board of Directors to Issue in Series.  The Preferred Stock may be issued from time to time in one or more series.  Subject to
the provisions of the Certificate of Incorporation or any amendment thereto, authority is expressly granted to the board of directors to authorize the issue of
one or more series of Preferred Stock, and to fix by resolutions providing for the issue of each such series the voting powers, designations, preferences and
relative, participating, optional, or other special rights, and qualifications, limitations, and restrictions thereof (sometimes referred to as powers, preferences,
and rights) to the full extent now or hereafter permitted by law, including but not limited to the following:
 

(a)     The number of shares of such series (which may subsequently be increased by resolutions of the board of directors) and the distinctive
designation thereof;
 

(b)     The dividend rate of such series and any limitations, restrictions, or conditions on the payment of such dividends;
 

(c)     The price or prices at which, and the terms and conditions on which, the shares of such series may be redeemed;
 

(d)     The amounts which the holders of the shares of such series are entitled to receive upon any liquidation, dissolution, or winding up of the
corporation;
 

(e)     The terms of any purchase, retirement, or sinking fund to be provided for the shares of such series;
 

(f)      The terms, if any, upon which the shares of such series shall be convertible into or exchangeable for shares of any other series, class or
classes, or other securities, and the terms and conditions of such conversion or exchange; and
 

(g)     The voting powers, if any (not to exceed one vote per share), of such series in addition to the voting powers provided in Sections 2.6
and 2.8.
 

The Preferred Stock of each series shall rank on a parity with the Preferred Stock of every other series in priority of payment of dividends and
in the distribution of assets in the event of any liquidation, dissolution, or winding up of the corporation, whether voluntary or involuntary, to the extent of the
preferential amounts to which the Preferred Stock of the respective series shall be entitled under the provisions of the Certificate of Incorporation or any
amendment thereto or the resolutions of the board of directors providing for the issue of such series.  All shares of any one series of Preferred Stock shall be
identical except as to the dates of issue and the dates from which dividends on shares of the series issued on different dates shall accumulate (if cumulative).
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2.2    Definitions.

 
(a)     The term “arrearages,” whenever used in connection with dividends on any share of Preferred Stock, shall refer to the condition that

exists as to dividends, to the extent that they are cumulative (either unconditionally, or conditionally to the extent that the conditions have been fulfilled), on
such share which shall not have been paid or declared and set apart for payment to the date or for the period indicated, but the term shall not refer to the
condition that exists as to dividends, to the extent that they are noncumulative, on such share which shall not have been paid or declared and set apart for
payment.
 

(b)     The term “stock junior to the Preferred Stock,” whenever used with reference to the Preferred Stock, shall mean the Common Stock and
other stock of the corporation over which the Preferred Stock has preference or priority in the payment of dividends or in the distribution of assets on any
dissolution, liquidation, or winding up of the corporation.
 

(c)     The term “subsidiary” shall mean any corporation, association, or business trust, the majority of whose outstanding shares (at the time
of determination) having voting power for the election of directors or trustees, either at all times or only so long as no senior class of shares has such voting
power because of arrearages in dividends or because of the existence of some default, is owned directly or indirectly by the corporation.
 

2.3    Dividend Rights.
 

(a)     The holders of the Preferred Stock of each series shall be entitled to receive, when and as declared by the board of directors, preferential
dividends in cash payable at such rate, from such date, and on such quarterly dividend payment dates and, if cumulative, cumulative from such date or dates,
as may be fixed by the provisions of the Certificate of Incorporation or any amendment thereto or by the resolutions of the board of directors providing for the
issue of such series.  The holders of the Preferred Stock shall not be entitled to receive any dividends thereon other than those specifically provided for by the
Certificate of Incorporation or any amendment thereto, or such resolutions of the board of directors, nor shall any arrearages in dividends on the Preferred
Stock bear any interest.
 

(b)     So long as any of the Preferred Stock is outstanding, no dividends (other than dividends payable in stock junior to the Preferred Stock
and cash in lieu of fractional shares in connection with any such dividend) shall be paid or declared in cash or otherwise, nor shall any other distribution be
made, on any stock junior to the Preferred Stock, unless
 

(i)      There shall be no arrearages in dividends on Preferred Stock for any past quarterly dividend period, and dividends in full for the
current quarterly dividend period shall have been paid or declared on all Preferred Stock (cumulative and noncumulative); and
 

(ii)     The corporation shall have paid or set aside all amounts, if any, then or theretofore required to be paid or set aside for all purchase,
retirement, and sinking funds, if any, for the Preferred Stock of any series; and
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(iii)    The corporation shall not be in default on any of its obligations to redeem any of the Preferred Stock.

 
(c)     So long as any of the Preferred Stock is outstanding, no shares of any stock junior to the Preferred Stock shall be purchased, redeemed,

or otherwise acquired by the corporation or by any subsidiary except in connection with a reclassification or exchange of any stock junior to the Preferred
Stock through the issuance of other stock junior to the Preferred Stock, or the purchase, redemption, or other acquisition of any stock junior to the Preferred
Stock, with proceeds of a reasonably contemporaneous sale of other stock junior to the Preferred Stock, nor shall any funds be set aside or made available for
any sinking fund for the purchase or redemption of any stock junior to the Preferred Stock, unless
 

(i)      There shall be no arrearages in dividends on Preferred Stock for any past quarterly dividend period; and
 

(ii)     The corporation shall have paid or set aside all amounts, if any, then or theretofore required to be paid or set aside for all purchase,
retirement, and sinking funds, if any, for the Preferred Stock of any series; and
 

(iii)    The corporation shall not be in default on any of its obligations to redeem any of the Preferred Stock.
 

(d)     Subject to the foregoing provisions and not otherwise, such dividends (payable in cash, property, or stock junior to the Preferred Stock)
as may be determined by the board of directors may be declared and paid on the shares of any stock junior to the Preferred Stock from time to time, and in the
event of the declaration and payment of any such dividends, the holders of such junior stock shall be entitled, to the exclusion of holders of the Preferred
Stock, to share ratably therein according to their respective interests.
 

(e)     Dividends in full shall not be declared or paid or set apart for payment on any series of Preferred Stock unless there shall be no
arrearages in dividends on Preferred Stock for any past quarterly dividend period and dividends in full for the current quarterly dividend period shall have
been paid or declared on all Preferred Stock to the extent that such dividends are cumulative, and any dividends paid or declared when dividends are not so
paid or declared in full shall be shared ratably by the holders of all series of Preferred Stock in proportion to such respective arrearages and unpaid and
undeclared current quarterly cumulative dividends.
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2.4    Liquidation Rights.

 



(a)     In the event of any liquidation, dissolution, or winding up of the corporation, whether voluntary or involuntary, the holders of Preferred
Stock of each series shall be entitled to receive the full preferential amount fixed by the Certificate of Incorporation or any amendment thereto, or by the
resolutions of the board of directors providing for the issue of such series, including any arrearages in dividends thereon to the date fixed for the payment in
liquidation, before any distribution shall be made to the holders of any stock junior to the Preferred Stock.  After such payment in full to the holders of the
Preferred Stock, the remaining assets of the corporation shall then be distributable exclusively among the holders of any stock junior to the Preferred Stock,
according to their respective interests.
 

(b)     If the assets of the corporation are insufficient to permit the payment of the full preferential amounts payable to the holders of the
Preferred Stock of the respective series in the event of a liquidation, dissolution, or winding up, then the assets available for distribution to holders of the
Preferred Stock shall be distributed ratably to such holders in proportion to the full preferential amounts payable on the respective shares.
 

(c)     A consolidation or merger of the corporation with or into one or more other corporations or a sale of all or substantially all of the assets
of the corporation shall not be deemed to be a liquidation, dissolution, or winding up, voluntary or involuntary.
 

2.5    Redemption.
 

(a)     Subject to the provisions of paragraph (a)(v) of Section 2.6, the corporation may, at the option of the board of directors, redeem the
whole or any part of the Preferred Stock, or of any series thereof, at any time or from time to time within the period during which such stock is by its terms
redeemable at the option of the board of directors, by paying such redemption price thereof as shall have been fixed by the Certificate of Incorporation or any
amendment thereto or by the resolutions of the board of directors providing for the issue of the Preferred Stock to be redeemed, including an amount in the
case of each share so to be redeemed equal to any arrearages in dividends thereon to the date fixed for redemption (the total amount so to be paid being
hereinafter called the “redemption price”).
 

(b)     Unless expressly provided otherwise in the Certificate of Incorporation or any amendment thereto or by the resolutions of the board of
directors providing for the issue of the Preferred Stock to be redeemed, (i) notice of each such redemption shall be mailed not less than 30 days nor more than
90 days prior to the date fixed for redemption to each holder of record of shares of the Preferred Stock to be redeemed, at his address as the same may appear
on the books of the corporation, and (ii) in case of a redemption of a part only of any series of the Preferred Stock, the shares of such series to be redeemed
shall be selected pro rata or by lot or in such other manner as the board of directors may determine.  The board of directors shall have full power and
authority, subject to the limitations and provisions contained in the Certificate of Incorporation or any amendment thereto or in the resolutions of the board of
directors providing for the issue of the Preferred Stock to be redeemed, to prescribe the manner in which and the terms and conditions upon which the
Preferred Stock may be redeemed from time to time.
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(c)     If any such notice of redemption shall have been duly given, then on and after the date fixed in such notice of redemption (unless

default shall be made by the corporation in the payment or deposit of the redemption price pursuant to such notice) all arrearages in dividends, if any, on the
shares of Preferred Stock so called for redemption shall cease to accumulate, and on such date all rights of the holders of the Preferred Stock so called for
redemption shall cease and terminate except the right to receive the redemption price upon surrender of their certificates for redemption and such rights, if
any, of conversion or exchange as may exist with respect to such Preferred Stock under the provisions of the Certificate of Incorporation or any amendment
thereto or in the resolutions of the board of directors providing for the issue of such Preferred Stock.
 

(d)     If, before the redemption date specified in any notice of the redemption of any Preferred Stock, the corporation shall deposit the
redemption price with a bank or trust company in New York, New York, having a capital and surplus of at least $10,000,000 according to its last published
statement of condition, in trust for payment on the redemption date to the holders of the Preferred Stock to be redeemed, from and after the date of such
deposit all rights of the holders of the Preferred Stock so called for redemption shall cease and terminate except the right to receive the redemption price upon
surrender of their certificates for redemption and such rights, if any, of conversion or exchange as may exist with respect to such Preferred Stock under the
provisions of the Certificate of Incorporation or any amendment thereto or in the resolutions of the board of directors providing for the issue of such Preferred
Stock.  Any funds so deposited which are not required for such redemption because of the exercise of any such right of conversion or exchange subsequent to
the date of such deposit shall be returned to the corporation forthwith.  The corporation shall be entitled to receive from the depository, from time to time, the
interest, if any, allowed on such funds deposited with it, and the holders of the shares so redeemed shall have no claim to any such interest.  Any funds so
deposited and remaining unclaimed at the end of six years from the redemption date shall, if thereafter requested by the board of directors, be repaid to the
corporation.
 

(e)     Shares of Preferred Stock of any series may also be subject to redemption, in the manner hereinabove prescribed under this Section 2.5,
through operation of any sinking or retirement fund created therefor, at the redemption prices and under the terms and provisions contained in the resolutions
of the board of directors providing for the issue of such series.
 

(f)      The corporation shall not be required to register a transfer of any share of Preferred Stock (i) within 15 days preceding a selection for
redemption of shares of the series of Preferred Stock of which such share is a part or (ii) which has been selected for redemption.
 

(g)     If any obligation to retire shares of Preferred Stock is not paid in full on all series as to which such obligation exists, the number of
shares of each such series to be retired pursuant to any such obligation shall be in proportion to the respective amounts which would be payable if all amounts
payable for the retirement of all such series were discharged in full.
 

2.6    Restrictions on Certain Action Affecting Preferred Stock.  The corporation will not, without the consent given in writing or affirmative vote
given in person or by proxy at a meeting held for the purpose,
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(a)     By the holders of at 66 2/3% of the shares of Preferred Stock then outstanding,

 



(i)      Amend, alter, or repeal any of the provisions of the Certificate of Incorporation, or any amendment thereto, or the bylaws, of the
corporation, so as to affect adversely the powers, preferences, or rights of the holders of the Preferred Stock or reduce the time for any notice to which only
the holders of the Preferred Stock may be entitled; provided, however, the amendment of the provisions of the Certificate of Incorporation, as amended, so as
to authorize or create, or to increase the authorized amount of Common Stock or other stock junior to the Preferred Stock or any stock of any class ranking on
a parity with the Preferred Stock shall not be deemed to affect adversely the powers, preferences, or rights of the holders of the Preferred Stock;
 

(ii)     Authorize or create, or increase the authorized amount of, any stock of any class or any security convertible into stock of any class
ranking prior to the Preferred Stock;
 

(iii)    Voluntarily dissolve, liquidate, or wind up the affairs of the corporation, or sell, lease, or convey all or substantially all its property
and assets;
 

(iv)    Merge or consolidate with or into any other corporation, unless each holder of Preferred Stock immediately preceding such merger
or consolidation shall receive in the resulting corporation the same number of shares, with substantially the same rights and preferences, as correspond to the
Preferred Stock so held (in determining whether the shares in the resulting corporation so received have substantially the same rights and preferences the
circumstance that such shares may constitute a different proportion of the ordinary voting power in the resulting corporation than the Preferred Stock
constitutes of such voting power in the corporation shall be disregarded), and unless the corporation resulting from such merger or consolidation will have
after such merger or consolidation no class of stock either authorized or outstanding ranking prior to the shares received by such holder and no securities
either authorized or outstanding which are convertible into such prior stock, except the same number of shares of prior stock and the same amount of such
convertible securities, with the same rights and preferences, as correspond to the prior stock of the corporation and securities convertible into prior stock of
the corporation, respectively, authorized and outstanding immediately preceding such merger or consolidation; or
 

(v)     Purchase or redeem less than all of the Preferred Stock at the time outstanding unless the full cumulative dividend on all shares of
Preferred Stock then outstanding shall have been paid or declared and a sum sufficient for payment thereof set apart;
 

(b)     By the holders of at 66 2/3% of the shares of any series of Preferred Stock then outstanding, amend, alter, or repeal any of the
provisions of the Certificate of Incorporation or any amendment thereto, or the bylaws, or of the resolutions of the board of directors providing for the issue of
such series so as to affect adversely the powers, preferences, or rights of the holders of the Preferred Stock of such series in a manner not equally applicable to
all series of Preferred Stock; or
 

(c)     By the holders of at least a majority of the shares of Preferred Stock then outstanding,
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(i)      Increase the authorized amount of the Preferred Stock; or

 
(ii)     Create any other class or classes of stock ranking on a parity with the Preferred Stock, either as to dividends or upon liquidation,

or create any stock or other security convertible into or exchangeable for or evidencing the right to purchase any such stock ranking on a parity with the
Preferred Stock, or increase the authorized number of shares of any such other class of stock or other security;
 
provided, however, that no such consent of the holders of the Preferred Stock shall be required if, at or prior to the time when such amendment, alteration, or
repeal is to take effect or when the issuance of any such prior stock or convertible security is to be made, or when such consolidation or merger, voluntary
liquidation, dissolution, or winding up, sale, lease, conveyance, purchase, or redemption is to take effect, as the case may be, provision is to be made for the
redemption of all shares of Preferred Stock at the time outstanding, or, in the case of any such amendment, alteration, or repeal as to which the consent of less
than all the Preferred Stock would otherwise be required, for the redemption of all shares of Preferred Stock the consent of which would otherwise be
required.
 

If an amendment described in clause (i) of paragraph (a) of this Section 2.6 would in no way affect adversely the powers, preferences, or
rights of the holders of any stock of the corporation other than the Preferred Stock, such amendment may, to the extent permitted by Delaware law, be made
effective by the adoption and filing of an appropriate amendment to the Certificate of Incorporation without obtaining the consent or vote of the holders of
any stock of the corporation other than the Preferred Stock.
 

If an amendment described in paragraph (b) of this Section 2.6 would in no way affect adversely the powers, preferences, or rights of the
holders of any stock of the corporation other than the Preferred Stock of a particular series, such amendment may, to the extent permitted by Delaware law, be
made effective by the adoption and filing of an appropriate amendment to the Certificate of Incorporation of the corporation without obtaining the consent or
vote of the holders of any stock of the corporation other than the Preferred Stock of such series.
 

2.7    Status of Preferred Stock Purchased, Redeemed, or Converted.  Shares of Preferred Stock purchased, redeemed, or converted into or
exchanged for shares of any other class or series shall be deemed to be authorized but unissued shares of Preferred Stock undesignated as to series.
 

2.8    Election of Directors by Holders of Certain Preferred Stock in Event of Nondeclaration of Dividends.
 

(a)     The provisions of this Section 2.8 shall apply only to those series of Preferred Stock (applicable Preferred Stock) to which such
provisions are expressly made applicable by the Certificate of Incorporation or any amendment thereto or resolutions of the board of directors providing for
the issue of such series.
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(b)     Whenever declarations or payments of dividends (including noncumulative dividends) on the shares of any series of applicable

Preferred Stock shall be omitted in an aggregate amount equal to six quarterly dividends, the holders of the applicable Preferred Stock shall have the
exclusive and special right, voting separately as a class and without regard to series, to elect at an annual meeting of stockholders or special meeting held in
place thereof, or at a special meeting of the holders of the applicable Preferred Stock called as hereinafter provided, three members of the board of directors,
until four consecutive quarterly dividends shall have been paid on or declared and set apart for payment on the shares of such series, if the shares of such



series are noncumulative, or until all arrearages in dividends and dividends in full for the current quarterly period shall have been paid on or declared and set
apart for payment on the shares of such series, if the shares of such series are cumulative, whereupon all voting rights as a class provided for under this
Section 2.8 shall be divested from the applicable Preferred Stock (subject, however, to being at any time or from time to time similarly revived if declarations
or payments of dividends for subsequent quarterly periods shall be omitted).
 

(c)     At any time after the holders of the applicable Preferred Stock shall have thus become entitled to elect three members of the board of
directors, the secretary of the corporation may, and upon written request of holders of record of at least 5% of the shares of the applicable Preferred Stock then
outstanding addressed to him at the principal office of the corporation shall, call a special meeting of the holders of the applicable Preferred Stock for the
purpose of electing such directors, to be held at the place of annual meetings of stockholders of the corporation as soon as practicable after the receipt of such
request upon the notice provided by law and the bylaws of the corporation for the holding of special meetings of stockholders; provided, however, the
secretary need not call any such special meeting if the next annual meeting of stockholders is to convene within 90 days after the receipt of such request.  If
such special meeting shall not be called by the secretary within 30 days after receipt of such request (not including, however, a request falling within the
proviso to the foregoing sentence), then the holders of record of at least 5% of the shares of the applicable Preferred Stock then outstanding may designate in
writing one of their number to call such a meeting at the place and upon the notice above provided, and any person so designated for that purpose shall have
access to the stock records of the corporation for such purpose.
 

(d)     At any meeting at which the holders of the applicable Preferred Stock shall be entitled to vote for the election of such three directors as
above provided, the holders of a majority of the applicable Preferred Stock then outstanding present in person or by proxy shall constitute a quorum for the
election of such three directors and for no other purpose, and the vote of the holders of a majority of the applicable Preferred Stock so present at any such
meeting at which there shall be such a quorum shall be sufficient to elect three directors.  The election of any such directors shall automatically increase the
number of members of the board of directors by the number of directors so elected.  The persons so elected as directors by the holders of the applicable
Preferred Stock shall hold office until their successors shall have been elected by such holders or until the right of the holders of the applicable Preferred
Stock to vote as a class in the election of directors shall be divested as provided in paragraph (b) of this Section 2.8.  Upon divestment of the right to elect
directors as above provided, any directors so elected by the holders of the applicable Preferred Stock shall forthwith cease to be directors of the corporation,
and the number of directorships shall automatically be reduced accordingly.  If a vacancy occurs in a directorship
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elected by the holders of the applicable Preferred Stock voting as a class, a successor may be appointed by the remaining director or directors so elected by
the holders of the applicable Preferred Stock.
 

(e)     At any such meeting or any adjournment thereof, (i) the absence of a quorum of the holders of the applicable Preferred Stock shall not
prevent the election of the directors other than those to be elected by holders of the applicable Preferred Stock voting as a class, and the absence of a quorum
of holders of the shares entitled to vote for directors other than those to be elected by the holders of the applicable Preferred Stock voting as a class shall not
prevent the election of the directors to be elected by the holders of the applicable Preferred Stock voting as a class, and (ii) in the absence of a quorum of the
holders of the applicable Preferred Stock, the holders of a majority of the applicable Preferred Stock present in person or by proxy shall have power to
adjourn from time to time the meeting for the election of the directors which they are entitled to elect voting as a class, without notice other than
announcement at the meeting, until a quorum shall be present, and in the absence of a quorum of the holders of the shares entitled to vote for directors other
than those elected by the holders of the applicable Preferred Stock voting as a class, the holders of a majority of such stock present in person or by proxy shall
have power to adjourn from time to time the meeting for the election of the directors which they are entitled to elect, without notice other than announcement
at the meeting, until a quorum shall be present.
 

3.      Other Provisions.
 

3.1    Authority for Issuance of Shares.  The board of directors shall have authority to authorize the issuance, from time to time without any vote or
other action by the stockholders, of any or all shares of stock of the corporation of any class at any time authorized, and any securities convertible into or
exchangeable for any such shares, in each case to such persons and for such consideration and on such terms as the board of directors from time to time in its
discretion lawfully may determine; provided, however, the consideration for the issuance of shares of stock of the corporation having par value shall not be
less than such par value.  Shares so issued, for which the consideration has been paid to the corporation, shall be full paid stock, and the holders of such stock
shall not be liable to any further call or assessments thereon.
 

3.2    Voting for Directors.  All elections of directors may be by voice vote, rather than by ballot, unless, by resolution adopted by the majority vote
of the stockholders represented at the meeting, the election of directors by ballot is required.
 

3.3    No Preemptive Rights.  No holder of shares of any class of the corporation nor of any security or obligation convertible into, nor of any
warrant, option, or right to purchase, subscribe for, or otherwise acquire, shares of any class of the corporation, whether now or hereafter authorized, shall, as
such holder, have any preemptive right whatsoever to purchase, subscribe for, or otherwise acquire, shares of any class of the corporation or of any security
convertible into, or of any warrant, option, or right to purchase, subscribe for, or otherwise acquire, shares of any class of the corporation, whether now or
hereafter authorized.
 

3.4    Abandonment of Dividends and Distributions.  Anything herein contained to the contrary notwithstanding, any and all right, title, interest,
and claim in or to any dividends declared,
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or other distributions made, by the corporation, whether in cash, stock, or otherwise, which are unclaimed by the stockholder entitled thereto for a period of
six years after the close of business on the payment date, shall be and be deemed to be extinguished and abandoned, and such unclaimed dividends or other
distributions in the possession of the corporation, its transfer agents, or other agents or depositaries, shall at such time become the absolute property of the
corporation, free and clear of any and all claims of any persons whatsoever.
 

3.5    Record Date.  The board of directors may set a record date in the manner and for the purposes authorized in the bylaws of the corporation,
with respect to shares of stock of the corporation of any class or series.



 
3.6    No Consents.  Any action required or permitted to be taken at any annual or special meeting of stockholders must be taken at such a meeting

duly called, upon proper notice to all stockholders entitled to vote.  No action required to be taken or which may be taken at any annual or special meeting of
stockholders may be taken without a meeting, without prior notice, and without a vote.
 

4.      Provisions Relating to Series D Preferred Stock.  The provisions of the Convertible Preferred Stock, Series D, of the corporation are set forth in
full in Annex I to this Restated Certificate of Incorporation, and they are incorporated herein by this reference thereto.
 

5.      Provisions Relating to Series F Preferred Stock.  The provisions of the 9.40% Cumulative Preferred Stock, Series F, of the corporation are set
forth in full in Annex II to this Restated Certificate of Incorporation, and they are incorporated herein by this reference thereto.
 

6.      Provisions Relating to Series G Preferred Stock.  The provisions of the Conversion Preferred Stock, Series G, of the corporation are set forth in
full in Annex III to this Restated Certificate of Incorporation, and they are incorporated herein by this reference thereto.
 

FIFTH:  The amount of capital with which the corporation will commence business is $1,000.
 

SIXTH:  Reserved.
 

SEVENTH:  The corporation is to have perpetual existence.
 

EIGHTH:  The private property of the stockholders shall not be subject to the payment of the corporate debts to any extent whatever.
 

NINTH:
 

9.1     The business and affairs of the corporation shall be managed by or under the direction of a board of directors.  The number of the directors of the
corporation shall be fixed from time to time by resolution adopted by the affirmative vote of a majority of the entire board of directors of the corporation,
except that the minimum number of directors shall be fixed at no less than three and the maximum number of directors shall be fixed at no more than 15.  The
directors shall be elected by the stockholders at each annual meeting for a one-year term.  The term of each director
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will end at the 2007 annual meeting of stockholders.  Commencing with the 2007 annual meeting of stockholders, each director shall hold office for a one-
year term and until such director’s successor shall have been duly elected and qualified.
 

9.2     Nominations for election to the board of directors of the corporation at a meeting of stockholders may be made by the board, on behalf of the
board by any nominating committee appointed by the board, or by any stockholder of the corporation entitled to vote for the election of directors at the
meeting.  Nominations, other than those made by or on behalf of the board, shall be made by notice in writing delivered to or mailed, postage prepaid, and
received by the Corporate Secretary not less than 30 nor more than 60 days prior to any meeting of stockholders called for the election of directors; provided,
however, if less than 35 days’ notice or prior public disclosure of the date of the meeting is given to stockholders, the nomination must be received by the
Corporate Secretary not later than the close of business on the seventh day following the day on which the notice of the meeting was mailed.  The notice shall
set forth:  (i) the name and address of the stockholder who intends to make the nomination; (ii) the name, age, business address, and, if known, residence
address of each nominee; (iii) the principal occupation or employment of each nominee; (iv) the number of shares of stock of the corporation which are
beneficially owned by each nominee and by the nominating stockholder; (v) any other information concerning the nominee that must be disclosed of
nominees in proxy solicitation pursuant to Regulation 14A of the Securities Exchange Act of 1934; and (vi) the executed consent of each nominee to serve as
a director of the corporation, if elected.  The chairman of the meeting of stockholders may, if the facts warrant, determine that a nomination was not made in
accordance with the foregoing procedures, and if the chairman should so determine, the chairman shall so declare to the meeting and the defective nomination
shall be disregarded.
 

9.3     Newly created directorships resulting from any increase in the number of directors and any vacancies on the board of directors resulting from
death, resignation, disqualification, removal, or other cause shall be filled by the affirmative vote of a majority of the remaining directors then in office, even
though less than a quorum, or by a sole remaining director.  Any additional director elected to fill a vacancy shall hold office until the next annual meeting of
stockholders and until such director’s successor shall have been elected and qualified, but in no case will a decrease in the number of directors shorten the
term of any incumbent director.  A director shall hold office until the next annual meeting and until such director’s successor shall have been elected and
qualified.
 

9.4     Any director may be removed from office with cause or without cause by the affirmative vote of the holders of at least a majority of the voting
power of all the shares of the corporation entitled to vote in the election of directors, voting together as a single class.
 

9.5     Notwithstanding the foregoing paragraphs 9.1, 9.2, 9.3, and 9.4, whenever the holders of any one or more classes or series of Preferred Stock
issued by the corporation shall have the right, voting separately by class or series, to elect directors at an annual or special meeting of stockholders, the
election, term of office, filling of vacancies, and other features of such directorships shall be governed by the terms of this Certificate of Incorporation
applicable thereto, the then authorized number of directors of the corporation shall be increased by the number of additional directors to be elected.
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9.6     Notwithstanding anything contained in this Certificate of Incorporation to the contrary, the affirmative vote of the holders of at least a majority of

the voting power of all the shares of the corporation entitled to vote generally in the election of directors, voting together as a single class, shall be required to
alter, amend, repeal, or adopt any provision inconsistent with the purpose and intent of this Article NINTH.
 

9.7     In furtherance, and not in limitation of the powers conferred by statute, the board of directors is expressly authorized:
 

To make and alter the bylaws of the corporation.



 
To authorize and cause to be executed mortgages and liens upon the real and personal property of the corporation.

 
To set apart out of any of the funds of the corporation available for dividends a reserve or reserves for any proper purpose or to abolish any such

reserve in the manner in which it was created.
 

By resolution or resolutions passed by a majority of the whole board, to designate one or more committees, each committee to consist of two or
more of the directors of the corporation, which, to the extent provided in said resolution or resolutions or in the bylaws of the corporation, shall have and may
exercise the powers of the board of directors in the management of the business and affairs of the corporation, and may have power to authorize the seal of the
corporation to be affixed to all papers which may require it.  Such committee or committees shall have such name or names as may be stated in the bylaws of
the corporation or as may be determined from time to time by resolution adopted by the board of directors.
 

The corporation may in its bylaws confer powers upon its board of directors in addition to the foregoing, and in addition to the powers and
authorities expressly conferred upon it by statute.
 

TENTH:  Whenever a compromise or arrangement is proposed between this corporation and its creditors or any class of them, and/or between this
corporation and its stockholders or any class of them, any Court of equitable jurisdiction within the state of Delaware may, on the application in a summary
way of this corporation or of any creditor or stockholder thereof, or on the application of any receiver or receivers appointed for this corporation under the
provisions of Section 291 of Title 8 of the Delaware Code or on the application of trustees in dissolution or of any receiver or receivers appointed for this
corporation under the provisions of Section 279 of Title 8 of the Delaware Code, order a meeting of the creditors or class of creditors, and/or of the
stockholders or class of stockholders of this corporation, as the case may be, to be summoned in such manner as the said Court directs.  If a majority in
number representing three-fourths in value of the creditors or class of creditors, and/or of the stockholders or class of stockholders of this corporation, as the
case may be, agree to any compromise or arrangement and to any reorganization of this corporation as consequence of such compromise or arrangement, the
said compromise or arrangement and said reorganization shall, if sanctioned by the Court of which the said application has been made, be binding on all the
creditors or class of creditors, and/or on all the stockholders or class of stockholders of this corporation, as the case may be, and also on this corporation.
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ELEVENTH:  Both stockholders and directors shall have power, if the bylaws so provide, to hold their meetings, and to have one or more offices

within or without the state of Delaware, and to keep the books of this corporation (subject to the provisions of the statutes), outside of the state of Delaware at
such places as may be from time to time designated by the board of directors.
 

TWELFTH:
 

12.1 In addition to any affirmative vote required by law or this Certificate of Incorporation or the bylaws, and except as otherwise expressly herein
provided in this Article TWELFTH, a Business Combination (as hereinafter defined) shall require the affirmative vote of a majority of the voting power of all
the shares of Voting Stock (as hereinafter defined) held by stockholders other than an Interested Stockholder (as hereinafter defined), with which or by or on
whose behalf, directly or indirectly, a Business Combination is proposed, voting together as a single class.  Such affirmative vote shall be required
notwithstanding the fact that no vote may be required, or that a lesser percentage or separate class vote may be specified, by law or in any agreement with any
national securities exchange or otherwise.
 

12.2 The provisions of Section 12.1 of this Article TWELFTH shall not be applicable to any particular Business Combination, and such Business
Combination shall require only such affirmative vote, if any, as is required by law or by any other provision of this Certificate of Incorporation, the bylaws of
the corporation, or any agreement with any national securities exchange, if all the conditions specified in either of the following paragraphs (a) or (b) are met
or, in the case of a Business Combination not involving the payment of consideration to the holders of the corporation’s outstanding Capital Stock (as
hereinafter defined), if the condition specified in the following paragraph (a) is met:
 

(a)    The Business Combination shall have been approved by a majority (whether such approval is made prior to or subsequent to the acquisition
of beneficial ownership of the Voting Stock that caused the Interested Stockholder as hereinafter defined to become an Interested Stockholder) of the
Continuing Directors (as hereinafter defined); or
 

(b)    All of the following conditions shall have been met:
 

(1)     The aggregate amount of the cash and the Fair Market Value (as hereinafter defined) as of the date of the consummation of the Business
Combination of consideration other than cash to be received per share by holders of Common Stock in such Business Combination shall be at least equal to
the highest amount determined under subparagraphs (i) and (ii) below:
 

(i)      (if applicable) The highest per-share price (including any brokerage commissions, transfer taxes, and soliciting dealers’ fees) paid
by or on behalf of the Interested Stockholder for any shares of Common Stock in connection with the acquisition by the Interested Stockholder of beneficial
ownership of shares of Common Stock (a) within the two-year period immediately prior to the first public announcement of the proposed Business
Combination (the “Announcement Date”) or (b) in the transaction in which it became an Interested Stockholder, whichever is higher; and
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(ii)     The Fair Market Value per share of Common Stock on the Announcement Date or on the date on which the Interested Stockholder

became an Interested Stockholder (such latter date referred to in this Article TWELFTH as the “Determination Date”), whichever is higher.
 

All per-share prices shall be adjusted to reflect any intervening stock splits, stock dividends, and reverse stock splits.
 

(2)     The aggregate amount of the cash and the Fair Market Value as of the date of the consummation of the Business Combination of
consideration other than cash to be received per share by holders of shares of any class or series of outstanding Capital Stock (as hereinafter defined), other
than Common Stock, shall be at least equal to the highest amount determined under clauses (i), (ii), and (iii) below:



 
(i)      (if applicable) The highest per-share price (including any brokerage commissions, transfer taxes, and soliciting dealers’ fees) paid

by or on behalf of the Interested Stockholder for any share of such class or series of Capital Stock in connection with the acquisition by the Interested
Stockholder of beneficial ownership of shares of such class or series of Capital Stock (a) within the two-year period immediately prior to the Announcement
Date or (b) in the transaction in which it became an Interested Stockholder, whichever is higher;
 

(ii)     The Fair Market Value per share of such class or series of Capital Stock on the Announcement Date or on the Determination Date,
whichever is higher; and
 

(iii)    (if applicable) The highest preferential amount per share to which the holders of shares of such class or series of Capital Stock
would be entitled in the event of any voluntary or involuntary liquidation, dissolution, or winding up of the corporation, regardless of whether the Business
Combination to be consummated constitutes such an event.
 

All per-share prices shall be adjusted for intervening stock splits, stock dividends, and reverse stock splits.
 

The provisions of this paragraph (b)(2) shall be required to be met with respect to every class or series of outstanding Capital Stock,
whether or not the Interested Stockholder has previously acquired beneficial ownership of any shares of a particular class or series of Capital Stock.
 

(3)     The consideration to be received by holders of a particular class or series of outstanding Capital Stock (including Common Stock) shall
be cash or in the same form as previously has been paid by or on behalf of the Interested Stockholder in connection with its direct or indirect acquisition of
beneficial ownership of shares of such class or series of Capital Stock.  If the consideration so paid for shares of any class or series of Capital Stock varied as
to form, the form of consideration for such class or series of Capital Stock shall be either cash or the form used to acquire beneficial ownership of the largest
number of shares of such class or series of Capital Stock previously acquired by the Interested Stockholder.
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(4)     After such Interested Stockholder has become an Interested Stockholder and prior to the consummation of such Business Combination: 

(a) except as approved by a majority of the Continuing Directors, there shall have been no failure to declare and pay at the regular date therefor any full
quarterly dividends (whether or not cumulative) in accordance with the terms of the outstanding Preferred Stock; (b) there shall have been (1) no reduction in
the annual rate of dividend paid on the Common Stock (except as necessary to reflect any stock split, stock dividend, or subdivision of the Common Stock),
except as approved by a majority of the Continuing Directors; and (2) an increase in such annual rate of dividends as necessary to reflect any reclassification
(including any reverse stock split), recapitalization, reorganization, or any similar transaction which has the effect of reducing the number of outstanding
shares of the Common Stock, unless the failure so to increase such annual rate is approved by a majority of the Continuing Directors; and (c) such Interested
Stockholder shall have not become the beneficial owner of any additional shares of Voting Stock except as part of the transaction which results in such
Interested Stockholder becoming an Interested Stockholder and except in a transaction that, after giving effect thereto, would not result in any increase in the
Interested Stockholder’s percentage beneficial ownership of any class or series of Capital Stock.
 

(5)     After such Interested Stockholder has become an Interested Stockholder, such Interested Stockholder shall not have received the
benefit, directly or indirectly (except proportionately as a stockholder), of any loans, advances, guarantees, pledges, or other financial assistance or any tax
credits or other tax advantages provided by the corporation, whether in anticipation of or in connection with such Business Combination or otherwise.
 

(6)     A proxy or information statement describing the proposed Business Combination and complying with the requirements of the Securities
Exchange Act of 1934 and the rules and regulations thereunder (or any subsequent provisions replacing such Act, rules, or regulations) shall be mailed to
public stockholders of the corporation at least 30 days prior to the consummation of such Business Combination (whether or not such proxy or information
statement is required to be mailed pursuant to such Act or subsequent provisions).  The proxy or information statement shall contain on the first page thereof,
in a prominent place, any statement as to the advisability (or inadvisability) of the Business Combination that the Continuing Directors, or any of them, may
choose to make and, if deemed advisable by a majority of the Continuing Directors, the opinion of an investment banking firm selected by a majority of the
Continuing Directors as to the fairness (or not) of the terms of the Business Combination from a financial point of view to the holders of the outstanding
shares of Capital Stock other than the Interested Stockholder and its Affiliates or Associates (as hereinafter defined), such investment banking firm to be paid
a reasonable fee for its services by the corporation.
 

(7)     Such Interested Stockholder shall not have made any major change in the corporation’s business or equity capital structure without the
approval of a majority of the Continuing Directors.

 
12.3 For the purposes of this Article TWELFTH:

 
(a)    The term “Business Combination” shall mean:
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(1)     Any merger or consolidation of the corporation or any Subsidiary (as hereinafter defined) with (a) any Interested Stockholder or (b) any

other company (whether or not such other company is an Interested Stockholder) which is, or after such merger or consolidation would be, an Affiliate or
Associate of an Interested Stockholder; or
 

(2)     Any sale, lease, exchange, mortgage, pledge, transfer, or other disposition or security arrangement, investment, loan, advance,
guarantee, agreement to purchase, agreement to pay, extension of credit, joint venture participation, or other arrangement (in one transaction or a series of
transactions) with or for the benefit of any Interested Stockholder or any Affiliate or Associate of any Interested Stockholder involving any assets, securities,
or commitments of the corporation, any Subsidiary or any Interested Stockholder or any Affiliate or Associate of any Interested Stockholder having an
aggregate Fair Market Value and/or involving aggregate commitments of $40,000,000 or more or constituting more than 5% of the book value of the total
assets (in the case of transactions involving assets or commitments other than capital stock) or 5% of stockholders’ equity (in the case of transactions
involving capital stock) of the entity in question (the “Substantial Part”), as reflected in the most recent fiscal year-end consolidated balance sheet of such



entity existing at the time the stockholders of the corporation would be required to approve or authorize the Business Combination involving the assets,
securities, and/or commitments constituting any Substantial Part; or
 

(3)     The adoption of any plan or proposal for the liquidation or dissolution of the corporation proposed by or on behalf of any Interested
Stockholder or any Affiliate or Associate of any Interested Stockholder; or
 

(4)     Any reclassification of securities (including any reverse stock split), or recapitalization of the corporation or any merger or
consolidation of the corporation with any of its Subsidiaries or any other transaction (whether or not with or otherwise involving an Interested Stockholder)
that has the effect, directly or indirectly, of increasing the proportionate share of the outstanding shares of any class or series of Capital Stock, or any
securities convertible into Capital Stock, or into equity securities of any Subsidiary, that is beneficially owned by any Interested Stockholder or any Affiliate
or Associate of any Interested Stockholder; or
 

(5)     Any agreement, contract, or other arrangement providing for any one or more of the actions specified in the foregoing
clauses (1) through (4).
 

(b)    The term “Capital Stock” shall mean all capital stock of this corporation authorized to be issued from time to time under Article FOURTH of
this Certificate of Incorporation, and the term “Voting Stock” shall mean all Capital Stock which by its terms may be voted on all matters submitted to
stockholders of the corporation generally.
 

(c)    A “person” shall mean any individual, firm, corporation, partnership, trust, or other entity and shall include any group comprised of any
person and any other person with whom such person or any Affiliate or Associate of such person has any agreement, arrangement, or understanding, directly
or indirectly, for the purpose of acquiring, holding, voting, or disposing of Capital Stock.
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(d)    “Interested Stockholder” shall mean any person (other than the corporation or any Subsidiary and other than any profit-sharing, employee

stock ownership, or other employee benefit plan of the corporation or any Subsidiary or any trustee of or fiduciary with respect to any such plan when acting
in such capacity) who or which:
 

(1)     Is the beneficial owner, directly or indirectly, of more than 10% of the voting power of the then outstanding Voting Stock; or
 

(2)     Is an Affiliate or Associate of the corporation and at any time within the two-year period immediately prior to the date in question was
the beneficial owner of 10% or more of the voting power of the then outstanding Voting Stock; or
 

(3)     Is an assignee of or has otherwise succeeded to any shares of Voting Stock which were at any time within the two-year period
immediately prior to the date in question beneficially owned by any Interested Stockholder, if such assignment or succession shall have occurred in the course
of a transaction or series of transactions not involving a public offering within the meaning of the Securities Act of 1933.
 

(e)    A person shall be a “beneficial owner” of any Capital Stock:
 

(1)     Which such person or any of its Affiliates or Associates beneficially owns, directly or indirectly; or
 

(2)     Which such person or any of its Affiliates or Associates has (a) the right to acquire (whether such right is exercisable immediately or
only after the passage of time), pursuant to any agreement, arrangement, or understanding or upon the exercise of conversion rights, exchange rights,
warrants, or options, or otherwise, or (b) the right to vote pursuant to any agreement, arrangement, or understanding; or
 

(3)     Which are beneficially owned, directly or indirectly, by any other person with which such person or any of its Affiliates or Associates
has any agreement, arrangement, or understanding for the purpose of acquiring, holding, voting, or disposing of any shares of Voting Stock.  For the purposes
of determining whether a person is an Interested Stockholder pursuant to paragraph (d) of this Article, the number of shares of Capital Stock deemed to be
outstanding shall include shares deemed beneficially owned by such person through application of paragraph (c) of this Article but shall not include any other
shares of Capital Stock that may be issuable pursuant to any agreement, arrangement, or understanding, or upon exercise of conversion rights, warrants, or
options, or otherwise.
 

(f)     “Affiliate” or “Associate” shall have the respective meanings ascribed to such terms in Rule 12b-2 of the General Rules and Regulations
under the Securities Exchange Act of 1934, as in effect on March 1, 1985 (the term “registrant” in said Rule 12b-2 meaning, in this case, the corporation).
 

(g)    “Subsidiary” means any company of which a majority of any class of equity security is owned, directly or indirectly, by the corporation;
provided, however, for the purposes of the
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definition of Interested Stockholder set forth in paragraph (d) of this section, the term “Subsidiary” shall mean only a company of which a majority of each
class of equity security is beneficially owned, directly or indirectly, by the corporation.
 

(h)    “Continuing Director” means any member of the board of directors of the corporation (the “Board”) while such person is a member of the
Board, who is not an Affiliate or Associate or representative of the Interested Stockholder and was a member of the Board on March 1, 1985, or prior to the
time that the Interested Stockholder became an Interested Stockholder, and any successor of a Continuing Director, while such successor is a member of the
Board, who is not an Affiliate or Associate or representative of the Interested Stockholder and is recommended to succeed the Continuing Director by a
majority of Continuing Directors then on the Board.
 

(i)     “Fair Market Value” means:  (a) in the case of stock, the highest closing sale price during the 30-day period immediately preceding the date
in question of a share of such stock on the Composite Tape for New York Stock Exchange-Listed Stocks, or, if such stock is not quoted on the Composite



Tape, on the New York Stock Exchange, or, if such stock is not listed on such Exchange, on the principal United States securities exchange registered under
the Securities Exchange Act of 1934 on which such stock is listed, or, if such stock is not listed on any such exchange, the highest closing bid quotation with
respect to a share of such stock during the 30-day period preceding the date in question on the National Association of Securities Dealers, Inc., Automated
Quotations System or any system then in use, or if no such quotations are available, the Fair Market Value on the date in question of a share of such stock as
determined by a majority of the Continuing Directors in good faith; and (b) in the case of property other than cash or stock, the Fair Market Value of such
property on the date in question as determined by a majority of Continuing Directors then on the Board.
 

(j)     In the event of any Business Combination in which the corporation survives, the phrase “consideration other than cash to be received” as
used in paragraphs (b)(1) and (2) of Section 12.2 of this Article shall include the shares of Common Stock and/or the shares of any other class of outstanding
Voting Stock retained by the holders of such shares.
 

12.4 The board of directors of the corporation shall have the power and duty to determine for the purposes of this Article TWELFTH, on the basis of
information known to them after reasonable inquiry (a) whether a person is an Interested Stockholder, (b) the number of shares of Voting Stock beneficially
owned by any person, (c) whether a person is an Affiliate or Associate of another, (d) whether the requirements of paragraph (b) of Section 12.2 have been
met with respect to any Business Combination, and (e) whether any sale, lease, exchange, mortgage, pledge, transfer, or other disposition or security
arrangement, investment, loan, advance, guarantee, agreement to purchase, agreement to pay, extension of credit, joint venture participation, or other
arrangement (in one transaction or a series of transactions) with or for the benefit of any Interested Stockholder or any Affiliate or Associate of any Interested
Stockholder involving any assets, securities, or commitments of the corporation, any Subsidiary or any Interested Stockholder or any Affiliate or Associate of
any Interested Stockholder has an aggregate Fair Market Value and/or involves aggregate commitments of $40,000,000 or more or constitutes a Substantial
Part.  Any such determination made in good faith shall be binding and conclusive on all parties.
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12.5 Nothing contained in this Article TWELFTH shall be construed to relieve any Interested Stockholder from any fiduciary obligation imposed by

law.
 

12.6 Consideration for shares to be paid to any stockholder pursuant to this Article TWELFTH shall be the minimum consideration payable to the
stockholder and shall not limit a stockholder’s right under any provision of law or otherwise to receive greater consideration for any shares of the corporation.
 

12.7 The fact that any Business Combination complies with the provisions of Section 12.2 of this Article TWELFTH shall not be construed to impose
any fiduciary duty, obligation, or responsibility on the Board, or any member thereof, to approve such Business Combination or recommend its adoption or
approval to the stockholders of the corporation, nor shall such compliance limit, prohibit, or otherwise restrict in any manner the Board, or any member
thereof, with respect to evaluations of or actions and responses taken with respect to such Business Combination.
 

12.8 Notwithstanding any other provisions of this Certificate of Incorporation or the bylaws of the corporation (and notwithstanding the fact that a lesser
percentage may be specified by law, this Certificate of Incorporation or the bylaws of the corporation), the affirmative vote of the holders of at least a majority
of the voting power of all the shares of the Voting Stock, voting together as a single class, shall be required to alter, amend, or adopt any provisions
inconsistent with or repeal this Article TWELFTH; provided, however, if such action has been proposed, directly or indirectly, on behalf of an Interested
Stockholder, it must also be approved by the affirmative vote of a majority of the voting power of all of the shares of Voting Stock held by stockholders other
than such Interested Stockholder, and further provided that this proviso shall not apply to any amendment, repeal, or adoption unanimously recommended by
the Board, if all of such directors are persons who would be eligible to serve as Continuing Directors within the meaning of paragraph (h) of Section 12.3 of
this Article TWELFTH.
 

THIRTEENTH:
 

13.1 No director of the corporation shall be personally liable to the corporation or its stockholders for monetary damages for any breach of fiduciary
duty by such director as a director.  Notwithstanding the foregoing sentence, a director shall be liable to the extent provided by applicable law (i) for breach of
the director’s duty of loyalty to the corporation or its stockholders, (ii) for acts or omissions not in good faith or which involve intentional misconduct or a
knowing violation of law, (iii) pursuant to Section 174 of the Delaware General Corporation Law, or (iv) for any transaction from which the director derived
an improper personal benefit.  No amendment to or repeal of this Article 13.1 shall apply to or have any effect on the liability or alleged liability of any
director of the corporation for or with respect to any acts or omissions prior to such amendment or repeal.
 

13.2 The corporation shall indemnity, to the fullest extent authorized or permitted and in the manner provided by law, any person made, or threatened to
be made, a party to any action, suit, or proceeding (whether civil, criminal, or otherwise) by reason of the fact that he or she, his or her testator or intestate, is
or was a director or officer of the corporation or by reason of the fact that
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such director or officer, at the request of the corporation, is or was serving any other corporation, partnership, joint venture, trust, employee benefit plan, or
other enterprise, in any capacity.  Nothing contained herein shall affect any rights to indemnification to which employees and agents other than directors and
officers may be entitled by law, and the corporation may indemnify such employees and agents to the fullest extent and in the manner permitted by law.  The
rights to indemnification set forth in this Section 13.2 shall not be exclusive of any other rights to which any person may be entitled under any statute,
provision of this Certificate of Incorporation, bylaw, agreement, contract, vote of stockholders or disinterested directors, or otherwise.  The corporation also is
authorized to enter into contracts of indemnification.
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FOURTEENTH:  The corporation reserves the right to amend, alter, change, or repeal any provision contained in this Certificate of Incorporation, in

the manner now or hereafter prescribed by statute, and all rights conferred upon stockholders herein are granted subject to this reservation.
 



IN WITNESS WHEREOF, said OFFICEMAX INCORPORATED has caused its corporate seal to be hereunto affixed and this Restated Certificate of
Incorporation to be signed by its Vice President and General Counsel this May 12, 2005.
 
 

OFFICEMAX INCORPORATED
   
   
 

By: /s/ Matthew R. Broad
  

Matthew R. Broad
  

Executive Vice President and General Counsel
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ANNEX I

 
CERTIFICATE OF DESIGNATION

OF
CONVERTIBLE PREFERRED STOCK, SERIES D

OF
BOISE CASCADE CORPORATION

 
Pursuant to Section 151 of the

General Corporation Law
of the State of Delaware

 
The undersigned, Senior Vice President and Assistant Secretary, respectively, of Boise Cascade Corporation, a Delaware corporation (the “Company”),

certify that pursuant to authority granted to and vested in the Board of Directors (the “Board of Directors”) of the Company by the provisions of the Restated
Certificate of Incorporation of the Company, the Board of Directors has adopted the following resolution creating a series of Preferred Stock of the Company
designated as the Convertible Preferred Stock, Series D:
 

RESOLVED, by the Board of Directors of Boise Cascade Corporation, a Delaware corporation (the “Company”), that, pursuant to the authority
expressly granted to and vested in the Board of Directors by the provisions of the Restated Certificate of Incorporation of the Company, the Board of
Directors hereby creates a fourth series of the class of authorized Preferred Stock, without par value, of the Company consisting of 6,745,347 shares of
Preferred Stock (such series being hereinafter sometimes called the “Series D Preferred Stock”) with a stated capital of $.01 per share, and authorizes the
issuance thereof, and hereby fixes the designation and amount thereof and the voting powers, preferences and relative, participating, optional, and other
special rights of the shares of such series, and the qualifications, limitations, or restrictions thereof (in addition to the designations, preferences and relative,
participating, and other special rights, and the qualifications, limitations, or restrictions thereof, set forth in the Restated Certificate of Incorporation of the
Company, which are applicable to the Preferred Stock of all series) as follows:
 

Section 1.  Designation and Amount; Special Purpose Restricted Transfer Issue.
 

(A)    The shares of such series shall be designated “Convertible Preferred Stock, Series D” and the number of shares constituting such series shall
initially be 6,745,347.
 

(B)    Shares of Series D Preferred Stock shall be issued only to State Street Bank and Trust Company, as trustee, or any successor trustee (the “Trustee”)
of the Savings and Supplemental Retirement Plan of the Company, as amended from time to time, or any successor or replacement plan (the “Plan”).  In the
event of any transfer of shares of Series D Preferred Stock to any person other than the Trustee, the shares of Series D Preferred Stock so transferred, upon
such transfer and without any further action by the Company or the holder thereof, shall be automatically converted into shares of Common Stock (as defined
in paragraph (B) of Section 11 hereof) on the terms otherwise provided for the conversion of shares of Series D Preferred Stock into shares of
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Common Stock pursuant to Section 5 hereof and no such transferee shall have any of the voting powers, preferences and relative, participating, optional, or
special rights ascribed to shares of Series D Preferred Stock hereunder but, rather, only the powers and rights pertaining to the Common Stock into which
such shares of Series D Preferred Stock shall be so converted.  In the event of such a conversion, the transferee of the shares of Series D Preferred Stock shall
be treated for all purposes as the record holder of the shares of Common Stock into which such shares of Series D Preferred Stock have been automatically
converted as of the date of such transfer.  Certificates representing shares of Series D Preferred Stock shall bear a legend to reflect the foregoing provisions. 
Notwithstanding the foregoing provisions of this paragraph (B) of Section 1, shares of Series D Preferred Stock (i) may be converted into shares of Common
Stock as provided by Section 5 hereof and the shares of Common Stock issued upon such conversion may be transferred by the holder thereof as permitted by
law and (ii) shall be redeemable by the Company upon the terms and conditions provided by Sections 6, 7, and 8 hereof.
 

Section 2.  Dividends and Distributions.
 

Subject to the provisions for adjustment hereinafter set forth, the holders of shares of Series D Preferred Stock shall be entitled to receive, when, as, and
if declared by the Board of Directors out of funds legally available therefor, cash dividends (“Preferred Dividends”) at the rate of $3.31875 per share per
annum, payable semiannually, one-half on the 28th day of June and one-half on the 28th day of December of each year (each a “Dividend Payment Date”)
commencing on December 28, 1989, to holders of record on the tenth Business Day (as defined in paragraph (G) of Section 9 hereof) preceding such
Dividend Payment Date (the “Dividend Record Date”).  In the event that any Dividend Payment Date shall fall on any day other than a Business Day, the
dividend payment due on such Dividend Payment Date shall be paid on the Business Day immediately following such Dividend Payment Date.  Preferred
Dividends shall begin to accrue on outstanding shares of Series D Preferred Stock from July 1, 1989.  Preferred Dividends shall accrue on a daily basis
whether or not during such semiannual period there shall be funds legally available therefor, but Preferred Dividends accrued on the shares of Series D
Preferred Stock for any period less than a full semiannual period between Dividend Payment Dates (or, in the case of the first dividend payment, from the
date of issuance of the shares of Series D Preferred Stock through the first Dividend Payment Date) shall be computed on the basis of a 360-day year of 30-



day months.  Accrued but unpaid Preferred Dividends shall cumulate as of the Dividend Payment Date on which they first become payable, but no interest
shall accrue on accumulated but unpaid Preferred Dividends.
 

Section 3.  Voting Rights.
 

The holders of shares of Series D Preferred Stock shall have the following voting rights:
 

The holders of shares of Series D Preferred Stock shall be entitled to vote on all matters submitted to a vote of the stockholders of the Company, voting
together with the holders of Common Stock as one class.  The holder of each share of Series D Preferred Stock shall be entitled to one vote for each share of
Series D Preferred Stock held by such holder, provided, however, that the number of votes per share of Series D Preferred Stock shall not exceed the highest
vote then permitted by applicable rules and regulations of the Securities and Exchange Commission or the
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New York Stock Exchange; it being understood that whenever the “Conversion Price” (as defined in Section 5 hereof) is adjusted as provided in Section 9
hereof, the number of votes per share of Series D Preferred Stock shall also be similarly adjusted.  Notwithstanding the foregoing, no adjustment in the
number of votes per share of Series D Preferred Stock shall be made to the extent that such adjustment will result in voting rights per share of Series D
Preferred Stock which would not be permitted by the Restated Certificate of Incorporation of the Company as then in effect or by applicable rules and
regulations of the Securities and Exchange Commission or the New York Stock Exchange.  In the event that the number of votes per share of Series D
Preferred Stock is not adjusted upon an adjustment to the Conversion Price in accordance with the immediately preceding sentence, then the Board of
Directors of the Company shall promptly take such action as may be necessary to equitably adjust for such adjustment to the Conversion Price, including
without limitation, subdividing outstanding shares of Series D Preferred Stock to the extent the Company has authorized shares of Series D Preferred Stock
which are not then outstanding, or designating and issuing additional shares of Series D Preferred Stock to the extent the Company has authorized shares of
Preferred Stock which are not then outstanding and are undesignated as to series; provided, however, no such action on the part of the Board of Directors
shall adjust or change the aggregate economic terms assigned to the outstanding shares of Series D Preferred Shares; provided, further, no such action shall be
taken which would result in a violation of the applicable rules and regulations of the Securities and Exchange Commission or the New York Stock Exchange.
 

Section 4.  Liquidation, Dissolution, or Winding Up.
 

(A)    In the event of any liquidation, dissolution, or winding up of the Company, voluntary or involuntary, the holders of Series D Preferred Stock shall
be entitled to receive out of the assets of the Company which remain after satisfaction in full of all valid claims of creditors of the Company and which are
available for payment to stockholders, liquidating distributions in the amount of $45.00 per share, plus an amount equal to all accrued and unpaid dividends
thereon to the date fixed for distribution.  After payment of the full amount to which they are entitled as provided by the foregoing provisions of this
paragraph 4(A), the holders of Series D Preferred Stock shall not be entitled to any further right or claim to any of the remaining assets of the Company.
 

(B)    Neither the merger or consolidation of the Company with or into any other corporation, nor the merger or consolidation of any other corporation
with or into the Company, nor the sale, lease, exchange, or other transfer of all or substantially all of the assets of the Company, shall be deemed to be a
dissolution, liquidation, or winding up of the affairs of the Company for purposes of this Section 4, but the holders of Series D Preferred Stock shall
nevertheless be entitled in the event of any such merger or consolidation to the rights provided by Section 8 hereof.
 

(C)    Written notice of any voluntary or involuntary liquidation, dissolution, or winding up of the Company, stating the payment date or dates when, and
the place or places where, the amounts distributable to holders of Series D Preferred Stock in such circumstances shall be payable, shall be given by hand
delivery, by courier, by standard form of telecommunication, or by first-class mail (postage prepaid), delivered, sent, or mailed, as the case may be, not less
than twenty (20) days prior to any payment date stated therein, to the holders of Series D Preferred Stock, at the address shown on the books of the Company
or any transfer agent for the Series D Preferred Stock.
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Section 5.  Conversion into Common Stock.

 
(A)    A holder of shares of Series D Preferred Stock shall be entitled, at any time prior to the close of business on the date fixed for redemption of such

shares pursuant to Section 6, 7, or 8 hereof, to cause any or all of such shares to be converted into shares of Common Stock, initially at a conversion price
equal to $56.00 per share of Common Stock, with each share of Series D Preferred Stock being valued at $45.00 for such purpose, and which price shall be
adjusted as hereinafter provided (and, as so adjusted, is hereinafter sometimes referred to as the “Conversion Price”) (that is, a conversion rate initially
equivalent to 0.80357 shares of Common Stock for each share of Series D Preferred Stock so converted, which is subject to adjustment as the Conversion
Price is adjusted as hereinafter provided in Section 9); provided, however, that in no event shall the Conversion Price be lower than the par value, if any, of
the Common Stock.
 

(B)    Any holder of shares of Series D Preferred Stock desiring to convert such shares into shares of Common Stock shall surrender the certificate or
certificates representing the shares of Series D Preferred Stock being converted, duly assigned or endorsed for transfer to the Company (or accompanied by
duly executed stock powers relating thereto), at the principal executive office of the Company or the offices of the transfer agent for the Series D Preferred
Stock or such office or offices in the continental United States of an agent for conversion as may from time to time be designated by notice to the holders of
the Series D Preferred Stock by the Company or the transfer agent for the Series D Preferred Stock, accompanied by written notice of conversion.  Such
notice of conversion shall specify (i) the number of shares of Series D Preferred Stock to be converted and the name or names in which such holder wishes
the certificate or certificates for Common Stock and for any shares of Series D Preferred Stock not to be so converted to be issued and (ii) the address to
which such holder wishes new certificates issued upon such conversion to be delivered.
 

(C)    Upon surrender of a certificate representing a share or shares of Series D Preferred Stock for conversion, the Company shall issue and send by
hand delivery, by courier, or by first-class mail (postage prepaid), to the holder thereof or to such holder’s designee, at the address designated by such holder,
a certificate or certificates for the number of shares of Common Stock to which such holder shall be entitled upon conversion.  In the event that there shall
have been surrendered a certificate or certificates representing shares of Series D Preferred Stock, only part of which are to be converted, the Company shall



issue and send to such holder or such holder’s designee, in the manner set forth in the preceding sentence, a new certificate or certificates representing the
number of shares of Series D Preferred Stock which shall not have been converted.
 

(D)    The issuance by the Company of shares of Common Stock upon a conversion of shares of Series D Preferred Stock into shares of Common Stock
made at the option of the holder thereof shall be effective as of the earlier of (i) the delivery to such holder or such holder’s designee of the certificates
representing the shares of Common Stock issued upon conversion thereof or (ii) the commencement of business on the second Business Day after the
surrender of the certificate or certificates for the shares of Series D Preferred Stock to be converted, duly assigned or endorsed for transfer to the Company (or
accompanied by duly executed stock powers relating thereto) and accompanied by all documentation required to effect the conversion, as herein provided. 
On and after the effective date of conversion, the person or persons entitled to receive the Common Stock
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issuable upon such conversion shall be treated for all purposes as the record holder or holders of such shares of Common Stock, but no allowance or
adjustment shall be made in respect of dividends payable to holders of record of Common Stock as of any period prior to such effective date.  The Company
shall not be obligated to pay any dividends which shall have been declared and shall be payable to holders of shares of Series D Preferred Stock on a
Dividend Payment Date if the Dividend Record Date for such dividend is subsequent to the effective date of conversion of such shares.
 

(E)     The Company shall not be obligated to deliver to holders of Series D Preferred Stock any fractional share of shares of Common Stock issuable
upon any conversion of such shares of Series D Preferred Stock, but in lieu thereof may make a cash payment in respect thereof in any manner permitted by
law.
 

(F)     The Company shall at all times reserve and keep available out of its authorized and unissued Common Stock, solely for issuance upon the
conversion of shares of Series D Preferred Stock as herein provided, free from any preemptive rights, such number of shares of Common Stock as shall from
time to time be issuable upon the conversion of all the shares of Series D Preferred Stock then outstanding.  Nothing contained herein shall preclude the
Company from issuing shares of Common Stock held in its treasury upon the conversion of shares of Series D Preferred Stock into Common Stock pursuant
to the terms hereof.  The Company shall prepare and shall use its best efforts to obtain and keep in force such governmental or regulatory permits or other
authorizations as may be required by law, and shall comply with all requirements as to registration or qualification of the Common Stock, in order to enable
the Company lawfully to issue and deliver to each holder of record of Series D Preferred Stock such number of shares of its Common Stock as shall from
time to time be sufficient to effect the conversion of all shares of Series D Preferred Stock then outstanding and convertible into shares of Common Stock.
 

Section 6.  Redemption At the Option of the Company.
 

(A)    The Series D Preferred Stock shall be redeemable (i) in whole or in part, at the option of the Company at any time after June 28, 1993, or (ii) at
any time after the date of issuance as provided by paragraph (E) of this Section 6, at the following redemption prices per share:
 

During the Twelve-Month
   

Period Beginning June 28, 1989
 

Price Per Share
 

    
1989

 

$ 48.31875
 

1990
 

47.98688
 

1991
 

47.65500
 

1992
 

47.32313
 

1993
 

46.99125
 

1994
 

46.65938
 

1995
 

46.32750
 

1996
 

45.99563
 

1997
 

45.66375
 

1998
 

45.33188
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and thereafter at $45.00 per share, plus, in each case, an amount equal to all accrued and unpaid dividends thereon to the date fixed for redemption.  Payment
of the redemption price shall be made by the Company in cash or shares of Common Stock, or a combination thereof, as permitted by paragraph (G) of this
Section 6.  From and after the date fixed for redemption, dividends on shares of Series D Preferred Stock called for redemption will cease to accrue, such
shares of Series D Preferred Stock will no longer be deemed to be outstanding and all rights in respect of such shares of Series D Preferred Stock shall cease,
except the right to receive the redemption price.  If less than all of the outstanding shares of Series D Preferred Stock are to be redeemed, the Company shall
either redeem a portion of the shares of Series D Preferred Stock of each holder determined pro rata based on the number of shares of Series D Preferred
Stock held by each holder or shall select the shares of Series D Preferred Stock to be redeemed by lot, as may be determined by the Board of Directors of the
Company.
 

(B)    Unless otherwise required by law, notice of redemption will be sent to the holders of Series D Preferred Stock at the address shown on the books
of the Company by first-class mail (postage prepaid), mailed not less than fifteen (15) days nor more than sixty (60) days prior to the redemption date.  Each
such notice shall state:  (i) the redemption date; (ii) the total number of shares of Series D Preferred Stock to be redeemed and, if fewer than all the shares held
by such holder are to be redeemed, the number of such shares of Series D Preferred Stock to be redeemed from such holder; (iii) the redemption price; (iv) the
place or places where certificates for such shares of Series D Preferred Stock are to be surrendered for payment of the redemption price; (v) that dividends on
the shares of Series D Preferred Stock to be redeemed will cease to accrue on such redemption date; and (vi) the conversion rights of the shares of Series D
Preferred Stock to be redeemed, the period within which conversion rights may be exercised, and the Conversion Price and number of shares of Common
Stock issuable upon conversion of a share of Series D Preferred Stock at the time.  Upon surrender of the certificate for any shares of Series D Preferred Stock
so called for redemption and not previously converted (properly endorsed or assigned for transfer, if the Board of Directors of the Company shall so require
and the notice shall so state), such shares shall be redeemed by the Company at the date fixed for redemption and at the redemption price set forth in this
Section 6.
 



(C)    (i) Within thirty (30) days after the later of (a) the effective date or (b) the enactment date of a change in any statute, rule, or regulation of the
United States of America which has the effect of limiting or making unavailable to the Company all or any of the tax deductions for amounts paid (including
dividends) on the shares of Series D Preferred Stock when such amounts are used as provided under Section 404(k)(2) of the Internal Revenue Code of 1986,
as amended and in effect on the date shares of Series D Preferred Stock are initially issued, or (ii) if the Company, in good faith after consultation with
counsel to the Company, determines that the voting provisions contained herein are not in compliance with Rule 19c-4 promulgated by the Securities and
Exchange Commission under the Securities Exchange Act of 1934, as amended (the “Exchange Act”), the Company may, in its sole discretion and
notwithstanding anything to the contrary in paragraph (A) of this Section 6, elect to redeem any or all of such shares of Series D Preferred Stock for the
amount payable in respect of such shares upon liquidation of the Company pursuant to Section 4 hereof.
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(D)    In the event that shares of Series D Preferred Stock are held by an employee benefit plan intended to qualify as an employee stock ownership plan

within the meaning of Section 4975 of the Internal Revenue Code of 1986, as amended, and such plan does not so qualify, the Company may in its sole
discretion and notwithstanding anything to the contrary in paragraph (A) of this Section 6, elect to redeem any or all of such shares of Series D Preferred
Stock at a redemption price equal to the higher of (i) the amount payable in respect of the shares of Series D Preferred Stock being redeemed upon liquidation
of the Company pursuant to Section 4 hereof and (ii) the Fair Market Value (as defined in paragraph (G) of Section 9 hereof) of the shares of Common Stock
which would be issuable upon the conversion of the shares of Series D Preferred Stock being redeemed, plus accrued and unpaid dividends on such shares of
Series D Preferred Stock (the “Consideration Price”).
 

(E)     In the event that the Plan is terminated or the employee stock ownership plan component of the Plan pursuant to which the shares of Series D
Preferred Stock are then held by the Trustee is eliminated from the Plan in accordance with its terms, and notwithstanding anything to the contrary in
paragraph (A) of this Section 6, the Company shall, as soon thereafter as practicable, call for redemption on the terms and conditions set forth in
paragraphs (A) and (B) of this Section 6 all then outstanding shares of Series D Preferred Stock.
 

(F)     Notwithstanding anything to the contrary in paragraph (A) of this Section 6, upon the termination of a plan participant’s employment with the
Company, the Company may elect to redeem any or all shares of Series D Preferred Stock held for the account of such participant at a redemption price equal
to the higher of (i) the amount payable in respect of the shares of Series D Preferred Stock being redeemed upon liquidation of the Company pursuant to
Section 4 hereof and (ii) the Consideration Price.
 

(G)    The Company, at its option, may make payment of the redemption price required by this Section 6 or Section 7 upon redemption of shares of
Series D Preferred Stock in cash or in shares of Common Stock, or in a combination of such shares and cash, any such shares of Common Stock to be valued
for such purposes at their Fair Market Value.
 

Section 7.  Other Redemption Rights.
 

(A)    At any time and from time to time upon notice to the Company given not less than five (5) Business Days prior to the date fixed by the holder in
such notice for the redemption of shares of Series D Preferred Stock in accordance with the provisions of this subsection, upon certification by such holder to
the Company that the holder must provide for distributions to participants under, or must satisfy an investment election provided to participants in accordance
with, the Plan, then shares of Series D Preferred Stock shall be redeemed by the Company to the extent necessary for the holder to provide for such
distributions or to satisfy such investment elections, at a redemption price equal to the higher of (i) the amount payable in respect of the Series D Preferred
Stock being redeemed upon liquidation of the Company pursuant to Section 4 hereof and (ii) the Consideration Price.
 

(B)    Subject to the immediately following sentence, in the event that the Plan is not initially determined by the Internal Revenue Service to be qualified
within the meaning of Section 401(a)
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or that the portion of the Plan which is intended to be an employee stock ownership plan is not initially determined to be an employee stock ownership plan
within the meaning of Section 4975(e)(7) of the Internal Revenue Code of 1986, as amended, then, upon notice to the Company given not less than five
(5) Business Days prior to the date fixed by the holder in such notice for the redemption (hereinafter described), at the option of the holder, shares of Series D
Preferred Stock shall be redeemed by the Company at a redemption price equal to the higher of (i) the amount payable in respect of the Series D Preferred
Stock being redeemed upon liquidation of the Company pursuant to Section 4 hereof and (ii) the Consideration Price.  If such unfavorable determination
would result solely from the rights otherwise given the holder by the immediately preceding sentence, such sentence shall have no force and effect and shall
not give the holder any such rights.
 

Section 8.  Consolidation, Merger, Etc.
 

(A)    In the event that the Company shall consummate any consolidation or merger or similar business combination, pursuant to which the outstanding
shares of Common Stock are by operation of law exchanged solely for or changed, reclassified, or converted solely into stock of any successor or resulting
corporation (including the Company) that constitutes “qualifying employer securities” with respect to a holder of Series D Preferred Stock within the meaning
of Section 409(l) of the Internal Revenue Code of 1986, as amended, and Section 407(d)(5) of the Employee Retirement Income Security Act of 1974, as
amended, or any successor provisions of law, and, if applicable, for a cash payment in lieu of fractional shares, if any, the shares of Series D Preferred Stock
of such holder shall, in connection with such consolidation, merger, or similar business combination, be assumed by and shall become preferred stock of such
successor or resulting corporation, having in respect of such corporation, insofar as possible, the same powers, preferences and relative, participating,
optional, or other special rights (including the redemption rights provided by Sections 6, 7, and 8 hereof), and the qualifications, limitations, or restrictions
thereon, that the Series D Preferred Stock had immediately prior to such transaction, except that after such transaction each share of Series D Preferred Stock
shall be convertible, otherwise on the terms and conditions provided by Section 5 hereof, into the number and kind of qualifying employer securities so
receivable by a holder of the number of shares of Common Stock into which such shares of Series D Preferred Stock could have been converted immediately
prior to such transaction; provided, however, that if by virtue of the structure of such transaction, a holder of Common Stock is required to make an election
with respect to the nature and kind of consideration to be received in such transaction, which election cannot practicably be made by the holder of the shares
of Series D Preferred Stock, then the shares of Series D Preferred Stock shall, by virtue of such transaction and on the same terms as apply to the holders of
Common Stock, be converted into or exchanged for the aggregate amount of stock, securities, cash, or other property (payable in kind) receivable by a holder
of the number of shares of Common Stock into which such shares of Series D Preferred Stock could have been converted immediately prior to such



transaction if such holder of Common Stock failed to exercise any rights of election to receive any kind or amount of stock, securities, cash, or other property
(other than such qualifying employer securities and a cash payment, if applicable, in lieu of fractional shares) receivable upon such transaction (however, if
the kind or amount of qualifying employer securities receivable upon such transaction is not the same for each nonelecting share, then the kind and amount so
receivable upon such transaction for each nonelecting share shall be the kind and amount so receivable per share by

 
32

 
the plurality of the nonelecting shares); and provided further that in the event the consideration receivable by such a holder of Common Stock into which such
shares of Series D Preferred Stock could have been converted immediately prior to such transaction if such holder of Common Stock failed to exercise any
such rights of election consists solely of such qualifying employer securities and a cash payment, if applicable, in lieu of fractional shares, then the shares of
Preferred Stock shall be assumed by and become preferred stock of the successor or resulting corporation and shall be convertible after such transaction, all as
provided in the provisions of this paragraph (A) prior to the first proviso hereof.  The rights of the Series D Preferred Stock as preferred stock of such
successor or resulting corporation shall successively be subject to adjustments pursuant to Sections 3 and 9 hereof after any such transaction as nearly
equivalent as practicable to the adjustment provided for by such sections prior to such transaction.  The Company shall not consummate any such merger,
consolidation, or similar transaction unless all then outstanding shares of Series D Preferred Stock shall be assumed and authorized by the successor or
resulting corporation as aforesaid.
 

(B)    In the event that the Company shall consummate any consolidation or merger or similar business combination, pursuant to which the outstanding
shares of Common Stock are by operation of law exchanged for or changed, reclassified, or converted into other stock or securities or cash or any other
property, or any combination thereof, other than any such consideration which is constituted solely of qualifying employer securities (as referred to in
paragraph (A) of this Section 8) and cash payments, if applicable, in lieu of fractional shares, outstanding shares of Series D Preferred Stock shall, without
any action on the part of the Company or any holder thereof (but subject to paragraph (C) of this Section 8), be automatically converted by virtue of such
merger, consolidation, or similar transaction immediately prior to such consummation into the number of shares of Common Stock into which such shares of
Series D Preferred Stock could have been converted at such time so that each share of Series D Preferred Stock shall by virtue of such transaction and on the
same terms as apply to the holders of Common Stock, be converted into or exchanged for the aggregate amount of stock, securities, cash, or other property
(payable in like kind) receivable by a holder of the number of shares of Common Stock into which such shares of Series D Preferred Stock could have been
converted immediately prior to such transaction; provided, however, that if by virtue of the structure of such transaction, a holder of Common Stock is
required to make an election with respect to the nature and kind of consideration to be received in such transaction, which election cannot practicably be made
by the holder of the shares of Series D Preferred Stock, then the shares of Series D Preferred Stock shall, by virtue of such transaction and on the same terms
as apply to the holders of Common Stock, be converted into or exchanged for the aggregate amount of stock, securities, cash, or other property (payable in
kind) receivable by a holder of the number of shares of Common Stock into which such shares of Series D Preferred Stock could have been converted
immediately prior to such transaction if such holder of Common Stock failed to exercise any rights of election as to the kind or amount of stock, securities,
cash, or other property receivable upon such transaction (provided that, if the kind or amount of stock, securities, cash, or other property receivable upon such
transaction is not the same for each nonelecting share, then the kind and amount of stock, securities, cash, or other property receivable upon such transaction
for each nonelecting share shall be the kind and amount so receivable per share by a plurality of the nonelecting shares).
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(C)    In the event the Company shall enter into any agreement providing for any consolidation or merger or similar business combination described in

paragraph (B) of this Section 8 or in the first proviso in paragraph (A) of this Section 8 to the extent that shares of Series D Preferred Stock may be converted
into or exchanged for or changed, reclassified, or converted into stock or securities or cash or other property, or any combination thereof, other than any such
consideration which is constituted solely of qualifying employer securities and cash payments, if any, in lieu of fractional shares, then the Company shall as
soon as practicable thereafter (and in any event at least ten (10) Business Days before consummation of such transaction) give notice of such agreement and
the material terms thereof to each holder of shares of Series D Preferred Stock and each such holder shall have the right to elect, by written notice to the
Company, to receive, upon consummation of such transaction (if and when such transaction is consummated), from the Company or the successor of the
Company, in redemption and retirement of such Series D Preferred Stock, a cash payment equal to the higher of (i) the amount payable in respect of the
shares of Series D Preferred Stock being redeemed upon liquidation of the Company pursuant to Section 4 hereof and (ii) the Consideration Price.  No such
notice of redemption shall be effective unless given to the Company prior to the close of business on the fifth Business Day prior to consummation of such
transaction, unless the Company or the successor of the Company shall waive such prior notice, but any notice of redemption so given prior to such time may
be withdrawn by notice of withdrawal given to the Company prior to the close of business on the fifth Business Day prior to consummation of such
transaction.
 

Section 9.  Antidilution Adjustments.
 

(A)    In the event the Company shall, at any time or from time to time while any of the shares of Series D Preferred Stock are outstanding, (i) pay a
dividend or make a distribution in respect of the Common Stock in shares of Common Stock, (ii) subdivide the outstanding shares of Common Stock, or
(iii) combine the outstanding shares of Common Stock into a smaller number of shares, in each case whether by reclassification of shares, recapitalization of
the Company (including a recapitalization effected by a merger or consolidation to which Section 8 hereof does not apply) or otherwise, subject to
paragraphs (E) and (F) of this Section 9, the Conversion Price in effect immediately prior to such action shall be adjusted by multiplying such Conversion
Price by a fraction, the numerator of which is the number of shares of Common Stock outstanding immediately before such event, and the denominator of
which is the number of shares of Common Stock outstanding immediately after such event.  An adjustment made pursuant to this paragraph 9(A) shall be
given effect, upon payment of such a dividend or distribution, as of the record date for the determination of stockholders entitled to receive such dividend or
distribution (on a retroactive basis) and in the case of a subdivision or combination shall become effective immediately as of the effective date thereof.
 

(B)    In the event that the Company shall, at any time or from time to time while any of the shares of Series D Preferred Stock are outstanding, issue to
holders of shares of Common Stock as a dividend or distribution, including by way of a reclassification of shares or a recapitalization of the Company, any
right or warrant to purchase shares of Common Stock (but not including as such a right or warrant any security convertible into or exchangeable for shares of
Common Stock) at a purchase price per share less than the Fair Market Value of a share of Common Stock on the date of issuance of such right or warrant,
then, subject to paragraphs (E) and (F) of this Section 9, the
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Conversion Price shall be adjusted by multiplying such Conversion Price by a fraction, the numerator of which shall be the number of shares of Common
Stock outstanding immediately before such issuance of rights or warrants plus the number of shares of Common Stock which could be purchased at the Fair
Market Value of a share of Common Stock at the time of such issuance for the maximum aggregate consideration payable upon exercise in full of all such
rights or warrants and the denominator of which shall be the number of shares of Common Stock outstanding immediately before such issuance of rights or
warrants plus the maximum number of shares of Common Stock that could be acquired upon exercise in full of all such rights and warrants.
 

(C)    In the event the Company shall, at any time or from time to time while any of the shares of Series D Preferred Stock are outstanding, issue, sell, or
exchange shares of Common Stock (other than pursuant to any right or warrant to purchase or acquire shares of Common Stock (including as such a right or
warrant any security convertible into or exchangeable for shares of Common Stock) and other than pursuant to any employee or director incentive or benefit
plan or arrangement, including any employment, severance, or consulting agreement, of the Company or any subsidiary of the Company heretofore or
hereafter adopted) for a consideration having a Fair Market Value, on the date of such issuance, sale, or exchange, less than the Fair Market Value of such
shares on the date of issuance, sale, or exchange, then, subject to paragraphs (E) and (F) of this Section 9, the Conversion Price shall be adjusted by
multiplying such Conversion Price by the fraction the numerator of which shall be the sum of (i) the Fair Market Value of all the shares of Common Stock
outstanding on the day immediately preceding the first public announcement of such issuance, sale, or exchange plus (ii) the Fair Market Value of the
consideration received by the Company in respect of such issuance, sale, or exchange of shares of Common Stock, and the denominator of which shall be the
product of (a) the Fair Market Value of a share of Common Stock on the day immediately preceding the first public announcement of such issuance, sale, or
exchange multiplied by (b) the sum of the number of shares of Common Stock outstanding on such day plus the number of shares of Common Stock so
issued, sold, or exchanged by the Company.  In the event the Company shall, at any time or from time to time while any shares of Series D Preferred Stock
are outstanding, issue, sell, or exchange any right or warrant to purchase or acquire shares of Common Stock (including as such a right or warrant any security
issued after the date hereof which is convertible into or exchangeable for shares of Common Stock), other than any such issuance to holders of shares of
Common Stock as a dividend or distribution (including by way of a reclassification of shares or a recapitalization of the Company) and other than pursuant to
any employee or director incentive or benefit plan or arrangement (including any employment, severance, or consulting agreement) of the Company or any
subsidiary of the Company heretofore or hereafter adopted, for a consideration having a Fair Market Value, on the date of such issuance, sale, or exchange,
less than the Nondilutive Amount (as hereinafter defined), then, subject to paragraphs (E) and (F) of this Section 9, the Conversion Price shall be adjusted by
multiplying such Conversion Price by a fraction the numerator of which shall be the sum of (I) the Fair Market Value of all the shares of Common Stock
outstanding on the day immediately preceding the first public announcement of such issuance, sale, or exchange plus (II) the Fair Market Value of the
consideration received by the Company in respect of such issuance, sale, or exchange of such right or warrant plus (III) the Fair Market Value at the time of
such issuance of the consideration which the Company would receive upon exercise in full of all such rights or warrants, and the denominator of which shall
be the product of (i) the Fair Market Value of a share of Common
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Stock on the day immediately preceding the first public announcement of such issuance, sale, or exchange multiplied by (ii) the sum of the number of shares
of Common Stock outstanding on such day plus the maximum number of shares of Common Stock which could be acquired pursuant to such right or warrant
at the time of the issuance, sale, or exchange of such right or warrant (assuming shares of Common Stock could be acquired pursuant to such right or warrant
at such time).
 

(D)    In the event the Company shall, at any time or from time to time while any of the shares of Series D Preferred Stock are outstanding, make an
Extraordinary Distribution (as hereinafter defined) in respect of the Common Stock, whether by dividend, distribution, reclassification of shares, or
recapitalization of the Company (including a recapitalization or reclassification effected by a merger or consolidation to which Section 8 hereof does not
apply) or effect a Pro Rata Repurchase (as hereinafter defined) of Common Stock, the Conversion Price in effect immediately prior to such Extraordinary
Distribution or Pro Rata Repurchase shall, subject to paragraphs (E) and (F) of this Section 9, be adjusted by multiplying such Conversion Price by the
fraction the numerator of which is the difference between (i) the product of (x) the number of shares of Common Stock outstanding immediately before such
Extraordinary Distribution or Pro Rata Repurchase multiplied by (y) the Fair Market Value of a share of Common Stock on the day before the exdividend date
with respect to an Extraordinary Distribution which is paid in cash and on the distribution date with respect to an Extraordinary Distribution which is paid
other than in cash, or on the applicable expiration date (including all extensions thereof) of any tender offer which is a Pro Rata Repurchase, or on the date of
purchase with respect to any Pro Rata Repurchase which is not a tender offer, as the case may be, and (ii) the Fair Market Value of the Extraordinary
Distribution or the aggregate purchase price of the Pro Rata Repurchase, as the case may be, and the denominator of which shall be the product of (a) the
number of shares of Common Stock outstanding immediately before such Extraordinary Dividend or Pro Rata Repurchase minus, in the case of a Pro Rata
Repurchase, the number of shares of Common Stock repurchased by the Company multiplied by (b) the Fair Market Value of a share of Common Stock on
the day before the exdividend date with respect to an Extraordinary Distribution which is paid in cash and on the distribution date with respect to an
Extraordinary Distribution which is paid other than in cash, or on the applicable expiration date (including all extensions thereof) of any tender offer which is
a Pro Rata Repurchase or on the date of purchase with respect to any Pro Rata Repurchase which is not a tender offer, as the case may be.  The Company shall
send each holder of Series D Preferred Stock (i) notice of its intent to make any dividend or distribution and (ii) notice of any offer by the Company to make a
Pro Rata Repurchase, in each case at the same time as, or as soon as practicable after, such offer is first communicated (including by announcement of a
record date in accordance with the rules of any stock exchange on which the Common Stock is listed or admitted to trading) to holders of Common Stock. 
Such notice shall indicate the intended record date and the amount and nature of such dividend or distribution, or the number of shares subject to such offer
for a Pro Rata Repurchase and the purchase price payable by the Company pursuant to such offer, as well as the Conversion Price and the number of shares of
Common Stock into which a share of Series D Preferred Stock may be converted at such time.
 

(E)     Notwithstanding any other provisions of this Section 9, the Company shall not be required to make any adjustment to the Conversion Price unless
such adjustment would require an increase or decrease of at least one percent (1%) in the Conversion Price.  Any lesser adjustment
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shall be carried forward and shall be made no later than the time of, and together with, the next subsequent adjustment which, together with any adjustment or
adjustments so carried forward, shall amount to an increase or decrease of at least one percent (1%) in the Conversion Price.
 

(F)     If the Company shall make any dividend or distribution on the Common Stock or issue any Common Stock, other capital stock or other security of
the Company or any rights or warrants to purchase or acquire any such security, which transaction does not result in an adjustment to the Conversion Price
pursuant to the foregoing provisions of this Section 9, the Board of Directors of the Company shall consider whether such action is of such a nature that an



adjustment to the Conversion Price should equitably be made in respect of such transaction.  If in such case the Board of Directors of the Company
determines that an adjustment to the Conversion Price should be made, an adjustment shall be made effective as of such date, as determined by the Board of
Directors of the Company.  The determination of the Board of Directors of the Company as to whether an adjustment to the Conversion Price should be made
pursuant to the foregoing provisions of this paragraph 9(F), and, if so, as to what adjustment should be made and when, shall be final and binding on the
Company and all stockholders of the Company.  The Company shall be entitled to make such additional adjustments in the Conversion Price, in addition to
those required by the foregoing provisions of this Section 9, as shall be necessary in order that any dividend or distribution in shares of capital stock of the
Company, subdivision, reclassification, or combination of shares of stock of the Company or any recapitalization of the Company shall not be taxable to the
holders of the Common Stock.
 

(G)    For purposes of this Resolution, the following definitions shall apply:
 

“Adjustment Period” shall mean the period of five (5) consecutive trading days preceding the date as of which the Fair Market Value of a security
is to be determined.
 

“Business Day” shall mean any day which is not a Saturday, Sunday, or a bank holiday in New York, New York, or Los Angeles, California.
 

“Current Market Price” of publicly traded shares of Common Stock or any other class of capital stock or other security of the Company or any
other issuer for any day shall mean (i) for purposes of Sections 6 and 7 hereof, the mean between the highest and lowest reported sales price on such day and
(ii) for all other purposes hereof, the last reported sales price, regular way, or, in the event that no sale takes place on such day, the average of the reported
closing bid and asked prices, regular way, in either case as reported on the New York Stock Exchange Composite Tape or, if such security is not listed or
admitted to trading on the New York Stock Exchange, on the principal national securities exchange on which such security is listed or admitted to trading or,
if not listed or admitted to trading on any national securities exchange, on the National Market System of the National Association of Securities Dealers, Inc.,
Automated Quotation System (“NASDAQ”) or, if such security is not quoted on such National Market System, the average of the closing bid and asked
prices on each such day in the over-the-counter market as reported by NASDAQ or, if bid and asked prices for such security on each such day shall not have
been reported through NASDAQ, the average of the bid and asked prices for such day as furnished by any New York Stock Exchange member firm regularly
making a market in such security selected
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for such purpose by the Board of Directors of the Company or a committee thereof, in each case, on each trading day during the Adjustment Period.
 

“Extraordinary Distribution” shall mean any dividend or other distribution to holders of Common Stock (effected while any of the shares of the
Series D Preferred Stock are outstanding) (i) of cash (other than a regularly scheduled quarterly dividend not exceeding 125% of the average quarterly
dividend for the preceding period of 12 months), where the aggregate amount of such cash dividend or distribution together with the amount of all cash
dividends and distributions made during the preceding period of 12 months (other than regularly scheduled quarterly dividends not exceeding 125% of the
aggregate quarterly dividends for the preceding period of 12 months), when combined with the aggregate amount of all Pro Rata Repurchases (for this
purpose, including only that portion of the aggregate purchase price of such Pro Rata Repurchase which is in excess of the Fair Market Value of the Common
Stock repurchased as determined on the applicable expiration date (including all extensions thereof) of any tender offer or exchange offer which is a Pro Rata
Repurchase, or the date of purchase with respect to any other Pro Rata Repurchase which is not a tender offer or exchange offer made during such period),
exceeds seven and one-half percent (7.5%) of the aggregate Fair Market Value of all shares of Common Stock outstanding on the day before the exdividend
date with respect to such Extraordinary Distribution which is paid in cash and on the distribution date with respect to an Extraordinary Distribution which is
paid other than in cash, and/or (ii) of any shares of capital stock of the Company (other than shares of Common Stock), other securities of the Company (other
than securities of the type referred to in paragraph (B) or (C) of this Section 9), evidences of indebtedness of the Company or any other person or any other
property (including shares of any subsidiary of the Company) or any combination thereof.  The Fair Market Value of an Extraordinary Distribution for
purposes of paragraph (D) of this Section 9 shall be equal to the sum of the Fair Market Value of such Extraordinary Distribution plus the amount of any cash
dividends (other than regularly scheduled quarterly dividends not exceeding 125% of the aggregate quarterly dividends for the preceding period of
12 months) which are not Extraordinary Distributions made during such 12-month period and not previously included in the calculation of an adjustment
pursuant to paragraph (D) of this Section 9.
 

“Fair Market Value” shall mean, as to shares of Common Stock or any other class of capital stock or securities of the Company or any other issuer
which are publicly traded, (i) for purposes of Sections 6 and 7 hereof, the Current Market Price on the date as of which the Fair Market Value is to be
determined, and (ii) for all other purposes hereof, the average of the Current Market Prices of such shares or securities for each day of the Adjustment Period. 
The “Fair Market Value” of any security which is not publicly traded (other than the Series D Preferred Stock) or of any other property shall mean the fair
value thereof as determined by an independent investment banking or appraisal firm experienced in the valuation of such securities or property selected in
good faith by the Board of Directors of the Company or a committee thereof, or, if no such investment banking or appraisal firm is in the good faith judgment
of the Board of Directors or such committee available to make such determination, as determined in good faith by the Board of Directors of the Company or
such committee.
 

“Nondilutive Amount” in respect of an issuance, sale, or exchange by the Company of any right or warrant to purchase or acquire shares of
Common Stock (including any security
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convertible into or exchangeable for shares of Common Stock) shall mean the difference between (i) the product of the Fair Market Value of a share of
Common Stock on the day preceding the first public announcement of such issuance, sale, or exchange multiplied by the maximum number of shares of
Common Stock which could be acquired on such date upon the exercise in full of such rights and warrants (including upon the conversion or exchange of all
such convertible or exchangeable securities), whether or not exercisable (or convertible or exchangeable) at such date, and (ii) the aggregate amount payable
pursuant to such right or warrant to purchase or acquire such maximum number of shares of Common Stock; provided, however, that in no event shall the
Nondilutive Amount be less than zero.  For purposes of the foregoing sentence, in the case of a security convertible into or exchangeable for shares of
Common Stock, the amount payable pursuant to a right or warrant to purchase or acquire shares of Common Stock shall be the Fair Market Value of such
security on the date of the issuance, sale, or exchange of such security by the Company.
 



“Pro Rata Repurchase” shall mean any purchase of shares of Common Stock by the Company or any subsidiary thereof, whether for cash, shares
of capital stock of the Company, other securities of the Company, evidences of indebtedness of the Company, or any other person or any other property
(including shares of a subsidiary of the Company), or any combination thereof, effected while any of the shares of Series D Preferred Stock are outstanding,
pursuant to any tender offer or exchange offer subject to Section 13(e) of the Exchange Act, or any successor provision of law, or pursuant to any other offer
available to substantially all holders of Common Stock, other than any such purchase effected prior to December 31, 1989, with the proceeds of the sale of the
Series D Preferred Stock; provided, however, that no purchase of shares by the Company or any subsidiary thereof made in open market transactions shall be
deemed a Pro Rata Repurchase.  For purposes of this paragraph (G) of this Section 9, shares shall be deemed to have been purchased by the Company or any
subsidiary thereof “in open market transactions” if they have been purchased substantially in accordance with the requirements of Rule 10b-18 as in effect
under the Exchange Act, on the date shares of Series D Preferred Stock are initially issued by the Company or on such other terms and conditions as the
Board of Directors of the Company or a committee thereof shall have determined are reasonably designed to prevent such purchases from having a material
effect on the trading market for the Common Stock.
 

(H)    In the event that the Board of Directors of the Company adjusts the number of outstanding shares of Series D Preferred Stock in accordance with
Section 3 hereof, then in lieu of any other adjustment to the Conversion Price pursuant to this Section 9, the Board of Directors of the Company may make
such other adjustments as they deem appropriate.  The determination of the Board of Directors of the Company as to whether an adjustment should be made
pursuant to the foregoing sentence of this paragraph 9(H), and, if so, as to what adjustment should be made and when, shall be final and binding on the
Company and all stockholders of the Company.
 

(I)      Whenever an adjustment to the Conversion Price and the related voting rights of the Series D Preferred Stock is required pursuant to this
Resolution, the Company shall forthwith place on file with the transfer agent for the Common Stock and the Series D Preferred Stock, and with the Secretary
of the Company, a statement signed by two officers of the Company stating the adjusted Conversion Price determined as provided herein and the resulting
conversion ratio, and the voting rights (as appropriately adjusted), of the Series D Preferred Stock.  Such statement shall
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set forth in reasonable detail such facts as shall be necessary to show the reason and the manner of computing such adjustment, including any determination
of Fair Market Value involved in such computation.  Promptly after each adjustment to the Conversion Price and the related voting rights of the shares of the
Series D Preferred Stock, the Company shall mail a notice thereof and of the then prevailing conversion ratio to each holder of shares of Series D Preferred
Stock.
 

Section 10.  Ranking; Attributable Capital And Adequacy of Surplus; Retirement of Shares.
 

(A)    The Series D Preferred Stock shall rank senior to the Common Stock as to the payment of dividends and the distribution of assets on liquidation,
dissolution, and winding up of the Company.
 

(B)    In addition to any vote of stockholders required by law, the vote of the holders of a majority of the outstanding shares of Series D Preferred Stock
shall be required to increase the par value of the Common Stock or otherwise increase the capital of the Company allocable to the Common Stock for the
purpose of the Delaware General Corporation Law (“DGCL”) if, as a result thereof, the surplus of the Company for purposes of the DGCL would be less than
the amount of Preferred Dividends that would accrue on the then outstanding shares of Series D Preferred Stock during the following three years.
 

(C)    Any shares of Series D Preferred Stock acquired by the Company by reason of the conversion or redemption of such shares as herein provided, or
otherwise so acquired, shall be retired as shares of Series D Preferred Stock and restored to the status of authorized but unissued shares of Preferred Stock of
the Company, undesignated as to series, and may thereafter be reissued as part of a new series of such Preferred Stock as permitted by law.
 

Section 11.  Miscellaneous.
 

(A)    All notices referred to herein shall be in writing, and all notices hereunder shall be deemed to have been given upon the earlier of delivery thereof
if by hand delivery, by courier, or by standard form of telecommunication or three (3) business days after the mailing thereof if sent by registered mail (unless
first-class mail shall be specifically permitted for such notice under the terms hereof) with postage prepaid, addressed:  (i) if to the Company, to its office at
One Jefferson Square, Boise, Idaho 83728 (Attention:  Senior Vice President and General Counsel), or to the transfer agent for the Series D Preferred Stock,
or other agent of the Company designated as permitted hereby or (ii) if to any holder of the Series D Preferred Stock or Common Stock, as the case may be, to
such holder at the address of such holder as listed in the stock record books of the Company (which may include the records of any transfer agent for the
Series D Preferred Stock or Common Stock, as the case may be) or (iii) to such other address as the Company or any such holder, as the case may be, shall
have designated by notice similarly given.
 

(B)    The term “Common Stock” as used in this Resolution means the Company’s Common Stock, $2.50 par value, as the same exists at the date of
filing of a Certificate of Designation relating to Series D Preferred Stock or any other class of stock resulting from successive changes or reclassifications of
such Common Stock consisting solely of changes in par value, or from par value to no par value, or from no par value to par value.  In the event that, at any
time as a result of
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an adjustment made pursuant to Section 9 hereof, the holder of any share of Series D Preferred Stock upon thereafter surrendering such shares for conversion,
shall become entitled to receive any shares or other securities of the Company other than shares of Common Stock, the Conversion Price in respect of such
other shares or securities so receivable upon conversion of Series D Preferred Stock shall thereafter be adjusted, and shall be subject to further adjustment
from time to time, in a manner and on terms as nearly equivalent as practicable to the provisions with respect to Common Stock contained in Section 9 hereof,
and the provisions of Sections 1 through 8, 10, and 11 of this Resolution with respect to the Common Stock shall apply on like or similar terms to any such
other shares or securities.
 

(C)    The Company shall pay any and all stock transfer and documentary stamp taxes that may be payable in respect of any issuance or delivery of
shares of Series D Preferred Stock or shares of Common Stock or other securities issued on account of Series D Preferred Stock pursuant hereto or certificates
representing such shares or securities.  The Company shall not, however, be required to pay any such tax which may be payable in respect of any transfer



involved in the issuance or delivery of shares of Series D Preferred Stock or Common Stock or other securities in a name other than that in which the shares
of Series D Preferred Stock with respect to which such shares or other securities are issued or delivered were registered, or in respect of any payment to any
person with respect to any such shares or securities other than a payment, to the registered holder thereof, and shall not be required to make any such
issuance, delivery, or payment unless and until the person otherwise entitled to such issuance, delivery, or payment has paid to the Company the amount of
any such tax or has established, to the satisfaction of the Company, that such tax has been paid or is not payable.
 

(D)    In the event that a holder of shares of Series D Preferred Stock shall not by written notice designate the name in which shares of Common Stock to
be issued upon conversion of such shares should be registered or to whom payment upon redemption of shares of Series D Preferred Stock should be made or
the address to which the certificate or certificates representing such shares, or such payment, should be sent, the Company shall be entitled to register such
shares, and make such payment, in the name of the holder of such Series D Preferred Stock as shown on the records of the Company and to send the
certificate or certificates representing such shares, or such payment, to the address of such holder shown on the records of the Company.
 

(E)     Unless otherwise provided in the Restated Certificate of Incorporation, as the same may be amended, of the Company, all payments in the form of
dividends, distributions on voluntary or involuntary dissolution, liquidation, or winding up or otherwise made upon the Series D Preferred Stock and any
other stock ranking on a parity with the Series D Preferred Stock with respect to such dividend or distribution shall be pro rata, so that amounts paid per share
of Series D Preferred Stock and such other stock shall in all cases bear to each other the same ratio that the required dividends, distributions, or payments, as
the case may be, then payable per share on the Series D Preferred Stock and such other stock bear to each other.
 

(F)     The Company may appoint, and from time to time discharge and change, a transfer agent for the Series D Preferred Stock.  Upon any such
appointment or discharge of a transfer agent, the Company shall send notice thereof by hand delivery, by courier, by standard form of
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telecommunication, or by first-class mail, (postage prepaid), to each holder of record of Series D Preferred Stock.
 

IN WITNESS WHEREOF, this certificate has been executed and attested by the undersigned this 10th day of July, 1989.
 
  
 

Name:  J. E. Clute
 

Title:   Senior Vice President
ATTEST:

 

  
   
Name:  David G. Gadda

 

Title:   Assistant Secretary
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Exhibit 5.1
 

November 4, 2009
 

Board of Directors
OfficeMax Incorporated
263 Shuman Blvd.
Naperville, Illinois 60563
 
RE:                              OfficeMax Incorporated

Registration Statement on Form S-1
 
Ladies and Gentlemen:
 

I am the Senior Vice President, Secretary, and Associate General Counsel of OfficeMax Incorporated, a Delaware corporation (the “Company”).  In
that capacity I have acted as counsel for the Company in connection with the registration for resale from time to time, in accordance with Rule 415 under the
Securities Act of 1933, as amended (the “Securities Act”), pursuant to a Registration Statement on Form S-1 (the “Registration Statement”) filed today with
the Securities and Exchange Commission under the Securities Act,  of 8,331,722 shares of the Company’s common stock, $2.50 par value (the “Common
Stock”).
 

As counsel for the Company, I have examined such documents, including the Registration Statement, the Restated Certificate of Incorporation, as
amended to date, and Amended and Restated Bylaws, as amended to date, of the Company and certain resolutions of the Board of Directors of the Company
(the “Board”) relating to issuance of the Common Stock.  I have also reviewed such questions of law as I have considered necessary and appropriate for the
purposes of the opinions set forth below.

 
In rendering the opinions set forth below, I have assumed the authenticity of all documents submitted to me as originals, the genuineness of all

signatures and the conformity to authentic originals of all documents submitted to me as copies.  I have also assumed the legal capacity for all purposes
relevant hereto of all natural persons. As to questions of fact material to this opinion, I have relied upon certificates of officers of the Company and of public
officials.

 
Based on the foregoing, and subject to the qualifications and limitations stated herein, I am of the opinion that:

 
1. The Company has been duly incorporated and is a validly existing corporation under the laws of the State of Delaware.
  
2. With respect to the shares of Common Stock contributed by the Company to the Master Trust, the Board has taken all necessary corporate

action to approve the issuance of the shares of Common Stock and the shares of Common Stock have been duly authorized and are validly
issued, fully paid and non-assessable.

 

 
My opinion expressed above is limited to the General Corporation Law of the State of Delaware, including the applicable provisions of the Delaware

Constitution and reported judicial decisions interpreting those laws, and the federal laws of the United States of America, and I express no opinion as to the
laws of any other jurisdiction.

 
I hereby consent to the inclusion of this opinion letter as an exhibit to the Registration Statement and the reference to me under the caption “Legal

Matters”.  In giving such consent, I do not thereby admit that I am in the category of persons whose consent is required under Section 7 of the Securities Act.
 

 

Very truly yours,
  
  
 

/s/ Susan Wagner-Fleming
 

Susan Wagner-Fleming
 

Senior Vice President, Secretary, and
 

Associate General Counsel
 



Exhibit 23.1
 

Consent of Independent Registered Public Accounting Firm
 

To the Board of Directors of OfficeMax Incorporated:
 

We consent to the use of our report dated February 25, 2009, with respect to the consolidated balance sheets of OfficeMax Incorporated and subsidiaries
as of December 27, 2008 and December 29, 2007, and the related consolidated statements of income (loss), shareholders’ equity, and cash flows for each of
the years in the three-year period ended December 27, 2008, and the effectiveness of internal control over financial reporting as of December 27, 2008,
incorporated herein by reference and to the reference to our firm under the heading “Experts” in the Registration Statement.
 

Our report on the Company’s consolidated financial statements refers to changes in accounting for uncertainty in income taxes in 2007, and defined
benefit and other postretirement plans in 2006.

 
 

/s/ KPMG LLP
 

KPMG LLP
  
  
Chicago, Illinois

 

November 3, 2009
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